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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  207 

Panel  Review  Under  Article  1904  of  the 
United  States-Canada  Free-Trade 
Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Interim-final  rules  with  request 
for  comments. 


SUMMARY:  Title  IV  of  the  United  States- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988,  Pub.  L.  No. 
100-449  (September  28, 1988)  ("FTA 
Act”)  establishes  procedures  for  review 
by  a  binational  panel  of  United  States 
antidumping  and  countervailing  duty 
final  determinations  involving  Canadian 
products  and  for  requesting  panel 
review  of  Canadian  antidumping  and 
countervailing  duty  final  determinations 
involving  products  of  the  United  States. 
Title  IV  implements  Chapter  19  of  the 
United  States-Canada  Free-Trade 
Agreement  (“Agreement").  As 
authorized  by  section  405(d)  of  the  FTA 
Act,  these  regulations  are  intended  to 
implement  certain  administrative 
procedures  required  by  Article  1904  of 
the  Agreement  and  the  FTA  Act. 
dates:  These  interim  rules  take  effect 
on  the  date  that  the  Agreement  enters 
into  force.  Written  comments  must  be 
received  not  later  than  60  days  after  the 
Agreement  enters  into  force.  It  is 
anticipated  that  the  Agreement  will 
enter  into  force  on  January  1, 1989.  The 
Office  of  the  United  States  Trade 
Representative  will  confirm  in  a  Federal 
Register  notice  the  precise  date  of  the 
Agreement’s  entry  into  force.  The 
International  Trade  Commission  will 
publish  notice  confirming  the  effective 
date  of  these  interim  rules  in  the  Federal 
Register. 

ADDRESS:  A  signed  original  and  fourteen 
(14)  copies  of  each  set  of  comments, 
along  with  a  cover  letter  addressed  to 
Kenneth  R.  Mason,  Secretary,  should  be 
sent  to  the  U.S.  International  Trade 
Commission,  Office  of  the  Secretary,  500 
E  Street,  SW.,  Room  112,  Washington, 
DC  20436. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  C.  Casson,  Esq.,  202-252-1105. 
or  Elizabeth  C.  Hafner,  Esq.,  202-252- 
1113.  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202-252- 
1810. 

SUPPLEMENTARY  INFORMATON: 


Background 

Chapter  19  of  the  Agreement 
establishes  a  mechanism  for  resolving 
disputes  between  the  United  States  and 
Canada  with  respect  to  antidumping  and 
countervailing  duty  cases.  The  central 
feature  of  the  mechanism  is  the 
replacement  of  domestic  judicial  review 
of  determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  binational  panels.  The  United 
States  and  Canada  will  continue  to 
apply  their  own  national  antidumping 
and  countervailing  duty  laws  to  goods 
imported  from  the  other  country.  In  such 
cases,  binational  panels  acting  in  place 
of  national  courts  will  expeditiously 
review  final  determinations  under  these 
laws  to  decide  whether  they  are 
consistent  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination.  These 
determinations  include  final 
determinations  of  sales  at  less  than  fair 
value  and  subsidization  by  the 
Department  of  Commerce  ("Commerce") 
and  final  determinations  by  the  U.S. 
International  Trade  Commission 
(“Commission”)  as  to  whether  a  United 
States  industry  has  been  materially 
injured. 

The  Agreement  provides  that  only  the 
two  governments  may  invoke  the  panel 
review  process;  however,  the 
government  of  the  United  States  will 
automatically  trigger  panel  review  in 
response  to  a  timely  request  from  any 
person  who  otherwise  could  have 
challenged  the  determination  in  court. 
Counsel  for  the  participants  will  argue 
their  position  before  the  panel,  as  they 
would  before  a  court.  Each  panel  will 
consist  of  two  panelists  chosen  from  a 
United  States  roster,  two  panelists  from 
a  Canadian  roster,  and  a  fifth  United 
States  or  Canadian  panelist  chosen  by 
agreement  or  by  lot.  The  Agreement  also 
requires  that  the  United  States  and 
Canada  protect  sensitive  business 
information  against  unlawful  disclosure 
in  the  panel  review  process. 

The  Agreement  also  provides  for 
review  of  a  panel  decision  by  an 
extraordinary  challenge  committee 
(“committee”)  when  either  the  United 
States  Government  or  the  Canadian 
Government  alleges  that  a  panelist 
materially  violated  the  rules  of  conduct, 
or  that  the  panel  seriously  departed 
from  a  fundamental  procedural  rule  or 
exceeded  its  powers,  authority  or 
jurisdiction.  The  Committee  will  consist 
of  three  members,  all  of  whom  will  be 
sitting  or  retired  United  States  or 
Canadian  judges,  with  at  least  one 
member  from  each  country. 


The  administrative  operations  of 
panel  and  extraordinary  challenge 
committee  proceedings  will  be  carried 
out  by  a  Secretariat.  The  Secretariat  will 
consist  of  a  United  States  Secretary, 
located  in  Washington,  DC  and  a 
Canadian  Secretary  located  in  the 
National  Capital  Region  of  Canada.  By 
Executive  Order,  the  United  States 
Secretary  will  be  located  in  the 
Department  of  Commerce. 

Section  405  of  the  FTA  Act  establishes 
an  interagency  group,  chaired  by  the 
United  States  Trade  Representative, 
which  will  be  responsible  for  preparing 
the  United  States  rosters  of  potential 
panelists  and  potential  committee 
members,  and  for  evaluating  whether 
the  United  States  should  seek 
extraordinary  challenge  committee 
reviews. 

Title  IV  of  the  FTA  Act  amends  U.S. 
law  to  implement  Chapter  19  of  the 
Agreement  by  limiting  judicial  review  in 
cases  involving  Canadian  merchandise, 
establishing  procedures  whereby  private 
parties  may  appeal  for  binational  panel 
review,  providing  organizational 
structure  for  administering  U.S. 
responsibilities  under  Chapter  19  and 
making  other  conforming  amendments 
to  U.S.  law.  More  specifically,  section 
405(d)  of  the  FTA  Act  authorizes  the 
Commission  to  issue  regulations  to 
implement  Chapter  19  of  the  Agreement. 

The  procedures  for  binational  panels 
are  being  implemented  through  Rules  of 
Procedure  issued  jointly  by  the  United 
States  and  Canada,  and  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  These  regulations  are  intended 
to  implement  certain  administrative 
procedures  required  by  Chapter  19  of 
the  Agreement  involving  administrative 
responsibilities  of  the  Commission  that 
continue  during  and  after  panel  review. 
Specifically,  the  regulations  address 
release  of  business  proprietary  and 
privileged  information  under 
administrative  protective  order  during  a 
panel  review,  and  sanctions  for 
violations  of  the  provisions  of  such 
protective  orders.  The  regulations 
complement,  and  should  be  used  in 
conjunction  with  the  Rules  of  Procedure. 

This  interim  rule  is  exempt  from  the 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  because  it  implements  Chapter  19 
of  the  Agreement  and  thus  relates  to  a 
foreign  affairs  function  of  the  United 
States. 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  (48  FR  13193,  Feb.  17. 1981), 
because  it  does  not  meet  the  criteria 
described  in  section  1(b)  of  the  EO. 
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Moreover,  because  this  rule  concerns  a 
foreign  affairs  function  of  the  United 
States,  it  is  not  a  rule  within  the 
meaning  of  section  1(a)  of  the  EO.  Since 
these  regulations  are  being  adopted  as 
interim  rules  they  are  not  subject  to  the 
filing  requirement  of  section  3(c)(3)  of 
the  EO. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  it  does  not 
affect  a  large  number  of  small  entities, 
and  because  the  rule  was  not  required 
by  section  553  of  the  Administrative 
Procedure  Act  or  by  any  other  law  to  be 
promulgated  as  a  proposed  rule  before 
issuance  as  a  final  rule. 

Explanation  of  Interim — Final  Rules 

Section  207.90.  This  section  provides 
the  scope  of  Subpart  -G,  which  is  to 
implement  Article  1904  of  the 
Agreement. 

Section  207.91.  This  section  provides 
definitions  of  terms  used  in  Subpart  G. 

Section  207.92.  There  are  two  types  of 
documents  that  put  the  Commission  on 
notice  that  an  antidumping  or 
countervailing  duty  final  determination 
involving  Canadian  products  may  be 
subject  to  review.  These  documents  are 
a  Notice  to  Commence  Judicial  Review 
(“Notice”)  and  a  Request  for  Panel 
Review  (“Request”).  The  Tariff  Act  of 
1930  (“Tariff  Act”),  bb  amended  by 
section  401  of  the  FTA  Act,  provides 
that  Commerce,  in  consultation  with  the 
Commission,  shall  by  regulation 
prescribe  the  form,  manner  and  style  of 
Notices  and  Requests.  19  U.S.C.  1516a 
(g)(3)(B),  (8)(A).  Hie  relevant  regulations 
will  be  contained  in  Part  356  of  Title  19 
of  the  Code  of  Federal  Regulations, 
which  Part  will  contain  Commerce’s 
regulations  for  implementation  of  Article 
1904  of  the  Agreement.  Section  207.92  of 
the  Commission's  regulations  refer  to 
Commerce's  regulations  for  the 
requirements  for  Notices  and  Requests. 

Section  207.93.  The  Tariff  Act,  as 
amended  by  section  403  of  the  FTA  Act, 
provides  for  certain  persons  to  have 
access  to  business  proprietary 
information  contained  in  the 
Commission’s  administrative  record 
before  the  panel,  but  only  if  these 
persons  obtain  an  administrative 
protective  order  issued  by  the 
Commission.  19  U.S.C.  1677f(d).  Section 
207.93  implements  this  provision.  The 
persons  who  are  eligible  for  access  are: 
The  panelists  and  committee  members, 
and  any  staff  whom  they  employ,  such 
as  law  clerks  and  secretaries;  counsel 
for  participants  in  the  panel  review,  and 
their  staff;  other  professionals  retained 
by  or  under  the  direction  or  control  of 
that  counsel;  the  Secretaries  of  the 
Canadian  and  United  States  sections  of 
the  Secretariat  and  Secretariat 


personnel;  and  United  States 
government  officials,  or  their  delegates, 
who  are  members  of  the  interagency 
group  designated  to  consider  whether 
the  United  States  should  convene  an 
extraordinary  challenge  committee.  The 
persons  who  have  access  to  proprietary 
information  without  protective  orders 
are:  The  participant  that  submitted  the 
information;  that  participant’s  counsel; 
and  officials  and  employees  of  the 
Commission  who  are  directly  involved 
in  the  panel  review  or  were  involved  in 
the  underlying  administrative 
proceeding. 

Subsection  (b)  outlines  the  procedures 
for  applying  for  a  protective  order. 
Panelists,  committee  members,  counsel, 
professionals  retained  by  counsel,  the 
Secretaries  and  their  personnel,  and 
interagency  group  members  must  apply 
for  a  protective  order  in  order  to  receive 
access.  Nonprofessionals  employed  by 
panelists  or  by  counsel,  such  as  law 
clerks,  paralegals,  secretaries,  and 
clericals  would  not  submit  protective 
order  applications  but,  under  paragraph 
(b)(5)  would  have  access  to  the 
proprietary  information  at  issue  under 
the  terms  of  any  protective  order  issued 
to  the  person  vvho  employs  them. 

Paragraph  (b)(6)  explains  that  a 
counsel,  or  a  professional  retained  by  or 
under  the  direction  or  control  of  such 
counsel,  previously  granted  access  to 
proprietary  information  pursuant  to  an 
administrative  protective  order  issued 
during  the  underlying  Commission 
proceedings,  provided  the  original 
protective  order  contains  additional 
terms  applicable  to  cases  before  a 
binational  panel,  shall,  upon  the  filing 
by  the  counsel  of  a  Complaint  or  a 
Notice  of  Appearance,  become  subject 
to  additional  terms  applicable  during 
panel  review.  Thus,  such  persons  may 
retain  the  proprietary  information  but 
under  similar  terms  and  subject  to  the 
same  sanctions  as  those  who  have  been 
newly  issued  a  protective  order 
following  the  commencement  of  the 
panel  review  process.  Paragraph  (b)(6) 
also  provides  for  the  service  of 
necessary  documentation  on  other 
participants  in  the  panel  review,  the 
Commission  and  the  Secretariat. 

Subsection  (c)  requires  that  upon  the 
application  for  a  protective  order  by  a 
panelist,  a  committee  member,  any 
member  of  die  Secretariat  personnel,  or 
a  designated  member  of  the  interagency 
group,  the  Commission  shall  issue  a 
protective  order. 

Subsection  (d)  provides  for 
consideration  of  protective  order 
applications  by  the  Commission.  Any 
objections  to  an  application  for  a 
protective  order  to  counsel  or 
professionals  working  for  counsel  must 


be  filed  with  the  Commission  within  ten 
days  of  the  date  of  filing  of  the 
application  and  shall  state  the  reasons 
why  the  application  should  not  be 
granted.  After  consideration,  the 
Commission  may  either  grant  or  deny 
the  application. 

Subsection  (e)  requires  that  persons 
who  are  newly  granted  protective  orders 
during  panel  review,  other  than 
members  of  the  interagency  group,  must 
serve  copies  on  the  Secretariat  and 
participants.  The  Commission  will  Tetain 
in  a  public  file  copies  of  protective 
orders  issued  to  panelists,  committee 
members,  Secretariat  and  its  staff, 
interagency  group  members  and  counsel 
whether  issued  under  the  administrative 
proceeding  or  during  the  panel  review 
process. 

Subsection  (f)  provides  for 
Commission  revocation  or  modification 
of  a  protective  order,  either  upon  motion 
or  sua  sponte. 

Section  207.94.  Hub  section  deals  with 
the  release  of  privileged  documents 
under  protective  order.  The 
administrative  record  under  review  may 
contain  documents  for  which  the 
Commission  claims  attorney-client, 
attorney  work  product,  or  government 
pre-decisional  privileges.  One  reason  for 
classifying  documents  as  privileged  is  to 
permit  a  free  and  frank  exchange 
between  attorney  and  client,  and  within 
an  agency.  Candor  between  the 
Commission  audits  counsel  should  be 
encouraged,  but  could  be  constrained  by 
the  risk  of  disclosure  to  a  judge  or 
panelist  who  subsequently  reviews  the 
ultimate  administrative  decision, 
particularly  if  the  document  may  contain 
recommendations  at  oddB  with  that 
decision.  The  Court  of  International 
Trade,  in  reviewing  Commission 
determinations  under  title  VII,  has  held 
that  other  litigants  may  not  have  access 
to  privileged  portions  of  the  record.  Both 
Annex  1901.2  of  the  Free-Trade 
Agreement  and  the  Statement  of 
Administrative  Action  for 
implementation  of  the  FTA  Act 
specifically  contemplate  that  the  Rules 
of  Procedure  would  make  provision  for 
the  treatment  of  privileged  information. 

Under  the  Rules  of  Procedure  for 
binational  panel  review  under  Article 
1904  of  the  Agreement,  the  Commission 
would  not  include  privileged  documents 
in  the  copy  of  the  administrative  record 
that  is  transmitted  to  the  Secretariat  for 
the  panel's  use,  although  the  documents 
for  which  privilege  is  claimed  would  be 
listed  in  the  indsx  of  the  record.  If  tibere 
were  any  challenge  to  the  privilege 
claim,  the  panel  would  first  examine  the 
affidavits  in  support  of  the  claim  of 
privilege  to  determine  whether  there 
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was  a  question  as  to  the  validity  of  the 
claim  or  if  the  privilege  was  qualified 
and  whether  the  challenger’s  need  for 
access  outweighed  the  Commission’s 
need  to  withhold  the  document  from 
scrutiny.  If  the  affidavits  were  not 
dispositive,  then  the  panelists  would 
select  from  among  themselves  two 
lawyers,  one  from  Canada  and  one  from 
the  United  States,  to  examine  in  camera 
and  under  protective  order  any 
document  at  issue.  Only  if  the  two 
representatives  could  not  agree  whether 
the  document  should  be  disclosed,  either 
as  not  privileged,  or  if  privileged,  under 
a  protective  order,  would  the  full  panel 
be  granted  access  under  protective  order 
to  examine  the  document  and  decide 
whether  it  should  be  disclosed  under 
protective  order  to  counsel  for 
participants  specifically  for  use  in  the 
panel  review. 

The  Rules  of  Procedure  provide  that  at 
each  stage  of  consideration  of  privileged 
documents,  those  documents  will  be 
protected  by  protective  orders.  In 
accordance  with  the  process  prescribed 
by  the  Rules  of  Procedure,  the  regulation 
at  §  207.94  provides  the  mechanics  of 
applications  for  and  issuance  of 
protective  orders  for  privileged 
information  subject  to  panel  review. 

This  regulation  provides  for  the  issuance 
of  such  protective  orders  upon 
appropriate  application.  The  filing  and 
service  requirements  are  similar  to  those 
described  in  section  207.83  regarding 
protective  orders  for  proprietary 
information. 

Sections  207.100-207.121.  The  Tariff 
Act,  as  amended  by  section  403(c)  of  the 
FTA  Act,  declares  it  unlawful  for  any 
person  to  violate,  or  to  induce  the 
violation  of,  any  provision  of  an 
administrative  protective  order  issued 
during  panel  or  committee  review.  19 
U.S.C.  1677f  (d)(3).  The  Commission  is 
authorized  to  impose  sanctions  against 
any  person  who  is  found  by  the 
Commission  to  have  violated  or  induced 
violation  of  the  terms  of  a  protective 
order  issued  by  the  Commission  for  FTA 
purposes.  These  sanctions  may  include 
a  civil  penalty  of  up  to  $100,000  for  each 
violation,  and  other  administrative 
sanctions,  including  but  not  limited  to 
debarment  from  practice  before  the 
Commission,  as  the  Commission 
determines  to  be  appropriate.  Id.  at 
(d)(4).  Before  imposing  such  sanctions, 
the  Commission  must  provide  notice  and 
an  opportunity  for  a  hearing  in 
accordance  with  section  554  of  Title  5  of 
the  U.S.  Code.  Id.  Any  person  against 
whom  sanctions  are  imposed  may 
appeal  the  Commission's  determination 
to  the  U.S.  Court  of  International  Trade. 
Id.  at  (d)(5).  The  Commission  may  file  an 


action  in  that  court  to  enforce  sanctions 
assessed.  Id.  at  (d)(6). 

The  regulations  contained  in 
§§  207.100-207.121  address  the 
Commission’s  procedures  for  imposing 
sanctions  against  persons  who  have 
violated,  or  induced  violation  of,  the 
provisions  of  a  protective  order  issued 
during  panel  and  committee 
proceedings.  For  the  purposes  of  the 
sanctions  regulations  the  term  “person”, 
as  defined  in  §  207.61{r)  (the  definition 
section  for  this  subpart),  means  not  only 
an  individual,  but  also  any  entity  such 
as  a  partnership,  corporation, 
association  or  organization. 

In  deciding  whether  to  initiate 
sanctions  proceedings  and  whether  to 
impose  sanctions,  the  Commission  will 
interpret  the  legislative  prohibition 
against  violation  or  inducement  of  a 
violation  in  a  manner  that  best  carries 
out  the  spirit  of  the  legislation.  Thus,  a 
disclosure  can  be  unintentional  and  still 
constitute  a  violation  for  which 
sanctions  could  be  imposed.  For 
example,  the  failure  to  delete 
proprietary  information  from  the  public 
version  of  a  brief  or  the  disclosure  of 
proprietary  information  during  a  public 
hearing  would  constitute  violations,  and 
could  subject  the  responsible  person  to 
sanctions,  even  if  the  disclosure  was 
unintentional. 

Nor  is  actual  disclosure  of  protected 
proprietary  information  necessary  to 
support  assessment  of  sanctions.  For 
example,  the  provisions  of  a  protective 
order  could  be  deemed  violated  by 
carelessness  in  handling  the  protected 
information,  as  evidenced  by  loss  of  the 
information  or  by  failure  to  follow  the 
procedures  required  by  the  protective 
order  for  safeguarding  proprietary 
information. 

Likewise,  initiation  of  a  violation  is 
not  a  necessary  element  of  inducement. 
A  person  who  has  accepted  information 
knowing  it  is  being  disclosed  in 
violation  of  a  protective  order  will  be 
regarded  as  having  induced  violation  of 
the  provisions  of  the  protective  order. 
For  example,  if  counsel  for  a  client 
breaches  a  protective  order  by  relaying 
a  competitor’s  protected  proprietary 
information  to  the  client,  and  the  client 
accepts  the  information,  having  reason 
to  know  that  counsel's  action  is  in 
breach  of  the  protective  order,  the  client 
could  be  subject  to  sanctions  for 
inducing  violation  of  the  protective 
order  provisions. 

The  examples  contained  in  the  above 
discussion  are  intended  to  serve  as 
guidelines,  and  do  not  represent  an 
exhaustive  list  of  circumstance  under 
which  the  Commission  could  determine 
that  a  person  has  violated  or  induced 


violation  of  the  provisions  of  a 
protective  order. 

Section  207.100.  This  regulation  lists 
the  types  of  sanctions  that  can  be 
imposed  upon  a  person  who  is  found  to 
have  violated  or  induced  the  violation  of 
any  provision  of  a  protective  order.  The 
sanctions  include  those  specifically 
mentioned  in  the  FTA  Act,  i.e.,  civil 
penalties  of  up  to  $100,000  for  each 
violation  and  debarment  from  practice 
before  the  Commission,  as  well  some 
other  sanctions  that  the  Commission 
believes  constitute  other  appropriate 
administrative  sanctions.  Also  tracking 
the  statutory  language,  the  regulation 
notes  that  each  day  of  a  continuing 
violation  constitutes  a  separate 
violation  for  the  purposes  of  assessing 
civil  penalties.  Sanctions  may  be 
imposed  against  persons  other  than  the 
one  who  violated  the  protective  order, 
such  as  the  firm,  partner,  associate, 
employee,  employer,  or  client  of  that 
person. 

Section  207.101.  This  regulation  sets 
out  the  procedures  for  setting  in  motion 
an  inquiry  into  an  allegation  of 
violation.  Any  person  who  has 
information  indicating  that  there  has 
been  a  violation  shall  report  the 
information  to  the  Commission 
Secretary.  Any  such  information  should 
be  reported  immediately  upon  learning 
of  the  possible  violation.  Upon  receipt  of 
the  information,  the  Commission  may 
forward  it  to  the  Commission’s  Office  of 
Unfair  Import  Investigations  (“OUH"). 
OUII  will  then  conduct  an  inquiry  to 
determine  whether  there  is  reasonable 
cause  to  believe  that  a  person  or 
persons  have  violated  or  induced  the 
violation  of  any  provisions  of  a 
protective  order. 

Section  207.102.  Upon  completion  of 
the  inquiry,  OUII  may  conclude  (1)  that 
there  is  reasonable  cause  to  believe  that 
there  has  been  an  actionable  violation 
of  the  provisions  of  a  protective  order; 

(2)  that  a  person  has  technically  violated 
or  induced  violation  of  protective  order 
provisions,  but  that  a  private  reprimand 
would  be  a  sufficient  response  to  the 
violation;  (3)  that  there  has  been  no 
violation  or  inducement  of  violation;  or 
(4)  that  there  has  been  an  actionable 
violation,  but  that  the  responsible 
person  is  outside  the  Commission's 
jurisdiction  but  within  the  jurisdiction  of 
Canada.  If  OUII  concludes  that  there 
has  been  no  violation  or  inducement  of 
violation,  the  file  will  be  closed,  unless 
otherwise  ordered  by  the  Commission.  If 
OUII  reaches  another  of  the  possible 
conclusions,  this  regulation  requires  that 
OUII  make  a  recommendation  to  the 
Commission  based  upon  that 
conclusion.  The  Commission  may  take 
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appropriate  action  regarding  the 
initiation  of  sanctions  proceedings, 
including  rejecting,  approving,  or 
approving  and  amending  any 
recommendation  made  by  OUIL  If  the 
Commission  determines  that  initiation  of 
sanctions  proceedings  is  appropriate, 
the  Commission  will  direct  the 
Commission  Secretary  to  issue  a 
“charging  letter”  as  defined  in  §  207.103. 
Issuance  of  the  charging  letter  will 
initiate  proceedings  before  a 
Commission  administrative  law  judge. 

If  appropriate,  the  Commission  will 
take  the  necessary  steps  to  request  the 
authorized  agency  of  Canada  to  initiate 
proceedings  under  Canadian  law  on  the 
basis  of  an  alleged  violation  of  the 
protective  order.  It  will  be  appropriate 
to  take  such  steps  if  it  is  determined  that 
(1)  the  charged  party,  while  not  subject 
to  any  of  the  sanctions  set  forth  under 
§  207.100,  could  be  subjected  to 
sanctions  imposed  by  die  authorized 
agency  of  Canada;  or  (2)  an  authorized 
agency  of  Canada  would  otherwise  be 
the  more  appropriate  forum  for  the 
initiation  of  a  proceeding. 

Because  an  inquiry  into,  and  a 
proceeding  involving,  an  alleged  breach 
of  a  protective  order  is  a  sensitive 
subject  that  could  harm  a  person’s 
reputation,  the  Commission  has 
endeavored  to  provide  to  the  extent 
possible  for  confidentiality  at  the 
various  stages  of  sanctions  proceedings. 
References  to  confidentiality  occur  in 
several  of  these  sanctions  regulations. 
The  Commission  is  concerned  about 
avoiding  the  -detrimental  effects  on  the 
reputations  of  persons  that  may  arise 
from  publicity  relating  to  allegations  of 
protective  eider  violations,  and  about 
the  impact  upon  the  binational  panel 
process  of  unsubstantiated  allegations 
against  panelists,  committee  members  or 
the  Secretariat  personnel.  At  the  same 
time,  the  Commission  recognizes  that 
seme  disclosures  concerning  the 
proceedings  end  underlying  allegations 
and  facts  are  necessary  to  the  gathering 
of  evidence.  Accordingly,  these 
regulations  are  designed  to  allow  the 
Office  of  Unfair  Import  Investigations, 
charged  parties  and  the  administrative 
law  judges  to -develop  means  in 
particular  cases  for  (accommodating 
these  competing  concerns. 

At  the  inquiry  stage,  the  Commission 
expects  that  the  need  for  confidentiality 
will  be  respected,  but  wifi  be  balanced 
against  the  need  to  gather  information  in 
order  to  conduct  an  adequate  inquiry. 
Subsection  {d)  of  $  207.102  reflects  this 
concern,  by  providing  that  all  aspects  of 
the  inquiry  will  be  kept  confidential, 
except  as  needed  to  gather  relevant 
evidence.  The  Office  of  Unfair  Import 


Investigations  in  the  conduct  of  its 
inquiry  preliminary  to  its 
recommendation  to  the  Commission  will 
endeavor  to  keep  the  nature  of  the 
allegations  and  facts  gathered 
confidential.  The  Office  shall  not, 
however,  r-egard  this  instruction  as  so 
restrictive  as  to  limit  its  investigative 
efforts  insofar  as  disclosures  of  such 
allegations  or  facts  may  be  necessary 
for  the  obtaining  of  information. 

Section  207.103.  A  person  against 
whom  sanctions  are  proposed  will  be 
notified  in  a  charging  letter,  which  will 
include  the  allegations,  proposed 
sanctions,  and  procedures  for 
challenging  imposition  of  sanctions.  In 
order  to  protect  the  charged  party's 
privacy,  the  charging  letter  wifi  be 
served  in  a  double  envelope,  with  the 
inner  envelope  marked  for  opening  by 
the  addressee  only.  For  good  cause,  the 
administrative  law  judge  may  amend  the 
charging  letter  at  any  time,  but  an 
amendment  that  adds  an  additional 
charged  party  must  be  approved  by  the 
Commission.  Nothing  in  this  regulation 
precludes  the  Office  of  Unfair  Import 
Investigations  from  seeking  a  separate 
charging  letter  to  initiate  separate 
proceedings  against  another  person 
whom  it  believes  should  be  charged 
with  a  violation  under  this  Snbpart. 

Consistent  with  state  bar  disciplinary 
proceedings,  the  person  whose 
information  is  alleged  to  have  been 
released  is  not  a  party  to  the 
proceedings.  The  interest  being 
vindicated  is  that  of  the  Commission  in 
ensuring  that  all  provisions  of  its 
protective  orders  are  honored. 

Section  207. 704.  "This  regulation  sets 
forth  the  filing  time,  form  and  content 
for  a  response  to  a  charging  letter.  If  the 
Commission  issues  a  charging  letter,  it 
wifi  transmit  the  letter  confidentially  to 
the  charged  party  and  provide  for  notice 
of  the  proceedings  to  become  public 
pending  the  charged  party's  sdhmission 
of  a  response  to  the  charging  letter.  If 
the  charged  party  desires  hat 
confidentiality  restrictions  be  placed  on 
the  proceedings,  the  charged  party  must 
so  state  in  the  response  to  the  charging 
letter. 

Section  207.105.  This  regulation 
addresses  the  Commission’s 
confidentiality  concerns  with  respect  to 
the  actual  sanctions  proceedings.  The 
provisions  of  the  regulation  are  twofold. 
First,  with  respect  to  proprietary  and 
certain  privileged  information  that  is 
necessary  for  the  defense  of  the 
allegations,  counsel  for  the  charged 
party  may  be  granted  access  to  this 
information  under  administrative 
protective  order.  The  only  privileged 
information  that  can  be  released  under 


this  section  is  privileged  information  the 
disclosure  of  which  is  the  subject  of  the 
sanctions  proceedings.  Second,  upon  the 
request  (in  the  response  to  the  charging 
letter)  of  any  charged  party,  the 
proceedings  wifi  be  kept  confidential  to 
the  extent  practical  and  permitted  by 
law.  If  a  request  for  confidentiality 
appears  in  the  response,  the 
administrative  law  judge  shall  enter  an 
order  to  maintain  the  confidentiality  of 
information  relating  to  allegations  of 
violation  of  a  protective  order  to  the 
extent  practicable  consistent  with  the 
needs  of  the  parties  in  conducting  the 
proceedings.  The  regulations  leave  the 
form  of  such  an  order  to  the  sound 
discretion  of  the  administrative  law 
judges,  who  may  for  example  take  into 
account  whether  certain  facts  are 
particularly  sensitive  to  the  charged 
party  and  who  shall  assure  that 
confidentiality  orders  do  not 
unnecessarily  impede  efforts  to  conduct 
discovery  or  to  gather  relevant 
information. 

Section  20.7.106.  Interim  measures  may 
be  imposed  by  the  Commission  if 
necessary.  For  example,  a  person  whom 
the  Commission  has  reason  to  believe  is 
continuing  to  unlawfully  disclose 
protected  proprietary  information  may 
stiH  have  access  to  proprietary 
information  pursuant  to  an  outstanding 
protective  order.  In  order  to  curtail 
possible  further  unlawful  disclosure  by 
that  person,  the  Commission  may 
determine  that  it  is  necessary  to  revoke 
the  outstanding  protective  order  without 
waking  for  the  completion  of  the 
sanctions  proceedings,  by  which  time 
irreparable  damage  may  have  been 
caused  by  continued  disclosure  of 
proprietary  information. 

As  another  example,  in  some 
circumstances,  it  may  be  appropriate  not 
to  make  efforts  to  maintain  the 
confidentiality  of  allegations  and  facto 
concerning  alleged  protective  order 
violations  or  to  allow  some  disclosures 
of  such  allegations  that  would  otherwise 
not  he  permitted.  For  instance,  in  some 
cases  it  may  be  possible  that  the  inquiry 
or  discovery  has  sot  required  OUII  to 
contact  the  company  whose  proprietary 
information  allegedly  has  been 
disclosed  unlawfully,  or  that  OUII  has 
not  had  to  notify  the  company  of  details 
about  the  allegations.  Nevertheless,  the 
alleged  disclosure  may  be  such  that  it 
could  lead  to  such  serious  consequences 
that  prevention  or  mitigation  of  harm  to 
the  company  whose  information  has 
been  put  at  risk  may  outweigh  the 
interests  of  confidentiality.  The 
regulations  specify  that  disclosure  of 
information  that  would  otherwise  he 
kept  confidential  during  -the  proceedings 
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is  among  the  interim  measures  that  the 
administrative  law  judge  may 
recommend  to  the  Commission. 

Notice  and  an  opportunity  to  respond 
will  be  provided  to  a  party  against 
whom  interim  measures  are  proposed. 
The  administrative  law  judge  will  issue 
a  recommended  determination  (RD)  as 
expeditiously  as  possible,  generally 
within  twenty  days  of  the  filing  of  the 
motion.  The  Commission  will  review  the 
RD  and  issue  its  determination  on 
interim  measures  usually  within  twenty 
days  from  issuance  of  the  RD.  Interim 
measures  may  be  revoked  at  any  time. 

Section  207.107.  This  regulation  sets 
forth  the  requirements  for  motions  and 
responses  to  motions. 

Section  207.108.  This  regulation 
provides  for  a  preliminary  conference  to 
consider  such  matters  as  a  discovery 
schedule  and  the  confidentiality  of  die 
proceedings. 

Section  207.109.  This  regulation 
provides  for  discovery  under  such  terms 
as  the  administrative  law  judge  may 
order.  Voluntary  discovery  is 
encouraged. 

A  party  desiring  to  depose  or  obtain 
nonprivileged  documents  from  a 
Commission  employee  can  file  a  motion 
requesting  the  administrative  law  judge 
to  recommend  that  the  Commission 
direct  that  employee  to  testify  or 
produce  the  requested  materials.  A 
party  desiring  to  depose  or  obtain 
nonprivileged  information  from  an 
employee  of  another  U.S.  agency  or  of  a 
Canadian  agency,  can  file  a  motion 
requesting  the  administrative  law  judge 
to  recommend  that  the  Commission  seek 
the  testimony  or  production  of  requested 
material  from  that  person. 

Section  207.110.  This  regulation 
provides  for  issuance  of  a  subpoena  by 
the  administrative  law  judge,  upon  the 
application  of  a  party.  Subpoenas  issued 
under  this  subpart  will  be  enforced  by 
the  Commission.  The  authority  to  issue 
and  enforce  subpoenas  for  these 
proceedings  is  provided  by  paragraphs 
7(A)  and  7(B)  of  section  777(d)  of  the 
Tariff  Act  (19  U.S.C.  1677f(7)(a)),  as 
amended  by  section  403(d)  of  the  FTA 
Act.  If  a  party  files  a  motion  for 
enforcement  of  a  subpoena,  the 
regulation  provides  for  the 
administrative  law  judge  to  recommend 
to  the  Commission  in  favor  of  or  against 
enforcement,  and  in  the 
recommendation  to  address  each  of  the 
criteria  necessary  for  enforcement  of  an 
administrative  subpoena.  Criteria  that 
the  Commission  must  meet  in  order  to 
enforce  a  subpoena  have  been  set  out  in 
United  States  International  Trade 
Commission  v.  E.  &  J.  Gallo  Winery,  637 
F.Supp.  1262  (D.D.C.  1985). 


Section  207.111.  This  regulation 
provides  for  a  pre-hearing  conference. 

Section  207.112.  Under  this  regulation, 
an  opportunity  for  a  hearing  must  be 
provided  for  all  sanctions  proceedings. 
Consistent  with  the  legislative  mandate 
of  the  Tariff  Act  as  amended  by  the  FTA 
Act  (19  U.S.C.  1677f(4)),  the 
administrative  law  judge  is  directed  to 
conduct  a  hearing  that  complies  with 
section  554  of  the  Administrative 
Protective  Act 

Section  207.113.  This  regulation 
defines  the  administrative  record  for 
sanctions  proceedings. 

Section  207.114.  Within  the  time  frame 
established  by  this  regulation,  the 
administrative  law  judge  will  issue  an 
initial  determination,  which  contains  his 
findings  and  conclusions  necessary  to 
the  factual  and  legal  issues  presented.  In 
the  usual  case,  the  initial  determination 
will  be  issued  within  ninety  days  of 
issuance  of  the  charging  letter.  If  the 
judge  determines  that  the  case  is 
complicated,  he  may  issue  his  initial 
determination  within  120  days  of  the 
charging  letter. 

The  Commission  anticipates  that  the 
deadlines  set  out  in  this  regulation  can 
be  met  in  most  sanctions  proceedings.  If 
necessary,  however,  the  administrative 
law  judge  may  request  the  Commission 
to  extend  the  time  for  issuance  of  an 
initial  determination  when  discovery 
has  been  delayed  as  a  result  of  the 
Commission’s  efforts  to  compel  an 
employee  or  official  of  another  United 
States  agency,  or  of  a  Canadian  agency, 
to  respond  to  a  deposition,  or  as  a  result 
of  the  Commission’s  efforts  to  enforce  a 
subpoena,  or  when  more  time  is  needed 
to  assure  a  complete  record  or  to  avoid 
manifest  injustice. 

Section  207.115.  A  party  may  request 
the  Commission  to  review  the 
administrative  law  judge's  initial 
determination  by  filing  a  petition  for 
review  within  fourteen  days  after  the 
date  the  initial  determination  is  served 
upon  the  charged  party.  This  regulation 
sets  out  the  requirements  for  such 
petition  and  any  response.  The 
Commission  will  rule  on  the  petition 
within  forty-five  days  of  the  date  the 
initial  determination  is  served. 

Section  207.116.  Absent  a  petition  for 
review,  the  Commission  may  decide  sua 
sponte  to  review  an  initial 
determination.  This  regulation  provides 
for  such  review  if  one  less  than  a 
majority  of  the  participating 
Commissioners  votes  for  ordering 
review  sua  sponte  within  forty-five  days 
of  the  date  the  initial  determination  is 
served. 

Section  207.117.  Only  the  issues  for 
which  review  is  ordered  will  be 
considered  by  the  Commission.  The 


Commission  may  take  any  appropriate 
action  in  reviewing  the  initial 
determination,  including  remand. 

Section  207.118.  In  panel  review 
proceedings  in  which  a  final 
antidumping  or  countervailing  duty 
determination  issued  by  the  Commission 
is  being  challenged,  the  Commission  will 
be  represented  by  the  Commission's 
General  Counsel.  In  the  usual  case, 
three  attorneys  from  the  General 
Counsel’s  Office  will  participate  in  the 
representation  of  the  Commission  before 
the  panel — the  General  Counsel;  the 
Assistant  General  Counsel  for  Litigation; 
and  a  staff  attorney.  In  some  instances, 
a  sanctions  proceeding  will  be  initiated 
while  the  panel  review  for  which  the 
protection  order  was  issued  is  still 
pending.  If  a  participant,  counsel  for  a 
participant,  or  a  panelist  involved  in  on 
ongoing  panel  review  is  charged  with 
breaching  a  protective  order  issued 
during  that  panel  review,  the  outcome  of 
the  sanctions  proceeding,  as  well  as  the 
issuance  of  interim  measures  (such  as 
revocation  of  the  protective  order) 
during  the  sanctions  proceeding,  could 
affect  the  ongoing  panel  review.  In  order 
to  avoid  the  appearance  of  impropriety 
in  such  instances,  the  General  Counsel 
and  any  other  attorneys  in  the  General 
Counsel's  office  who  are  participating  in 
the  panel  review  will  not  play  a  role  in 
advising  the  Commission  in  matters 
regarding  the  relevant  sanctions 
proceedings.  Nor  will  the  Assistant 
Counsel  for  title  VII  cases  or  any  other 
attorney  who  participated  in  the 
underlying  administrative  proceedings 
advise  the  Commission  in  sanctions 
proceedings  involving  breach  of  a 
protective  order  involving  ongoing  panel 
review  of  the  Commission’s 
determination  in  those  proceedings.  In 
such  instances,  the  Assistant  Counsel 
for  Section  337  investigations,  who  will 
have  played  no  role  in  the  panel  review 
or  underlying  investigation,  will  serve  as 
Acting  General  Counsel  for  the  purpose 
of  advising  the  Commission  in  regard  to 
the  sanctions  proceedings,  and  will 
work  with  General  Counsel  staff 
attorneys  who  have  not  so  participated. 

Section  207.119.  This  regulation 
provides  for  the  filing  of  a  petition  for 
reconsideration  of  a  Commission 
determination.  Any  such  petition  must 
be  filed  within  fourteen  days  after 
service  of  the  determination.  No 
responses  will  be  accepted  unless 
requested  by  the  Commission,  but  the 
Commission  will  not  grant  a  petition  for 
reconsideration  without  first  providing 
an  opportunity  for  response. 

Section  207.120.  If  the  Commission's 
final  determination,  after  the  period  for 
reconsideration  has  run,  is  that  public 
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sanctions  are  to  be  imposed,  the 
Commission  will  publish  such 
determination  in  the  Federal  Register. 

The  Commission  will  also  notify 
whichever  departments  and  agencies  of 
the  Canadian  and  United  States 
governments  are  likely  to  have  an 
interest  in  the  matter,  for  example,  the 
U.S.  Commerce  Department  and  the  U.S. 
Trade  Representative. 

Section  207.121.  This  regulation 
provides  that  no  interlocutory  appeals 
will  be  entertained.  Any  material 
objections  to  the  administrative  law 
judge's  rulings  on  motions  may  be  raised 
in  a  petition  for  review  of  the  initial 
determination.  This  regulation  conforms 
to  the  Commission’s  intent  that 
sanctions  proceedings  be  concluded  as 
expeditiously  as  possible. 

List  of  Subjects  in  19  CFR  Fart  207 

Administrative  practice  and 
procedure,  Antidumping,  Canada, 
Countervailing  duty,  Imports,  Trade 
agreements. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  Part  207,  Subpart  G  is 
added  to  read  as  follows: 

Subpart  G— Implementing  Regulations  for 
the  United  States-Canada  Free-Trade 
Agreement 

Sec. 

207.90  Scope. 

207.91  Definitions. 

207.92  Procedures  for  commencing  review  of 
final  determinations. 

207.93  Protection  of  proprietary  information 
during  panel  and  committee  proceedings. 

207.94  Protection  of  privileged  information 
during  panel  and  committee  proceedings. 

Procedures  for  Imposing  Sanctions  for 
Violation  of  Provisions  of  a  Protective  Order 
Issued  During  Panel  and  Committee 
Proceedings 

207.100  Sanctions. 

207.101  Reporting  of  violation  and 
commencement  of  investigation. 

207.102  Initiation  of  proceedings. 

207.103  Charging  letter. 

207.104  Response  to  charging  letter. 

207.105  Confidentiality. 

207.106  Interim  measures. 

207.107  Motions. 

207.108  Preliminary  conference. 

207.109  Discovery. 

207.110  Subpoenas. 

207.111  Prehearing  conference. 

207.112  Hearings. 

207.113  The  record. 

207.114  Initial  determination. 

207.115  Petition  for  review. 

207.116  Commission  review  on  its  own 
motion. 

207.117  Review  by  Commission. 

207.118  Role  of  the  General  Counsel  in 
advising  the  Commission. 

207.119  Reconsideration. 

207.120  Public  notice  of  sanctions. 

207.121  Interlocutory  appeals. 


Subpart  G— Implementing  Regulations 
for  the  United  States-Canada  Free- 
Trade  Agreement 

Authority:  Sec.  777(d)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1677f(d);  secs.  403, 405(d)  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988  (102 
Stat.  1851,  Pub.  L  No.  100-449,  Sept.  28, 1988). 

§  207.90  Scope. 

This  subpart  sets  forth  the  procedures 
and  regulations  for  implementation  of 
Article  1904  of  the  United  States-Canada 
Free  Trade  Agreement  under  the  Tariff 
Act  of  1930,  as  amended  by  Title  IV  of 
the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  1516a  and  1677f(d)).  These 
regulations  are  authorized  by  section 
405(d)  of  the  United  States-Canada  Free- 
Trade  Implementation  Act  of  1988. 

§  207.91  Definitions. 

As  used  in  this  Subpart — 

(a)  “Administrative  Law  Judge" 
means  the  United  States  International 
Trade  Commission  employee  appointed 
under  section  3105  of  Title  5  of  the 
United  States  Code  to  preside  over  the 
taking  of  evidence  under  this  part; 

(b)  “Agreement”  means  the  Free 
Trade  Agreement  between  Canada  and 
the  United  States  of  America  entered 
into  between  the  Government  of  Canada 
and  the  Government  of  the  United 
States  of  America  and  signed  on 
January  2, 1988. 

(c)  “Article  1904  Rules”  means  the 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  adopted  by 
the  United  States  of  America  and 
Canada  pursuant  to  the  Agreement. 

(d)  "Canadian  Secretary"  means  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  his  behalf; 

(e)  “Charged  party”,  for  the  purposes 
of  §  |  207.100  through  207.121,  means  a 
person  who  is  charged  by  the  United 
States  International  Trade  Commission 
with  violating  or  inducing  violation  of  a 
provision  of  a  protective  order; 

(f)  “Commission”  means  the  United 
States  International  Trade  Commission: 

(g)  “Commission  Secretary”  means 
the  Secretary  to  the  Commission; 

(h)  “Complaint”  means  the  complaint 
referred  to  in  the  Article  1904  Rules; 

(i)  “Date  of  Service”  means,  for  the 
purposes  of  §  §  207.100  through  207.121 
only,  the  day  a  document  is  deposited  in 
the  mail  or  delivered  in  person; 

(j)  “Days”  means  calendar  days, 
except  that  a  deadline  which  falls  on  a 
weekend  or  United  States  federal 
holiday  shall  be  extended  to  the  next 
working  day; 

(k)  “Extraordinary  challenge 
committee"  means  the  committee 


established  pursuant  to  Annex  1904.13 
of  the  Agreement  and  section  407  of  the 
FT  A  Act  to  review  decisions  of  a  panel 
or  conduct  of  a  panelist; 

(l)  “Final  determination”,  for  the 
purposes  of  §  207.82,  shall  have  the 
meaning  assigned  to  the  term  “final 
determination"  by  Article  1911  of  the 
Agreement; 

(m)  “FTA  Act”  means  the  United 
States-Canada  Free-Trade 
Implementation  Act  of  1988,  Pub.  L.  No. 
100-449  (Sept.  28, 1988); 

(n)  "Investigative  attorney"  means  the 
attomey(s)  designated  by  the  Office  of 
Unfair  Import  Investigations  to  engage 
in  inquiries  and  investigatory  activities 
with  respect  to  investigations  and 
proceedings  under  §  §  207.100  through 
207.121  of  Title  19  of  the  Code  of  Federal 
Regulations; 

(o)  “Notice  of  Appearance”  means  the 
notice  of  appearance  provided  for  by  the 
Article  1904  Rules; 

(p)  “Panel  review"  means  review  of  a 
final  determination  pursuant  to  chapter 
19  of  the  Agreement,  including  review 
by  an  extraordinary  challenge 
committee; 

(q)  “Parties”,  for  the  purposes  of 
§  207.100,  means  the  investigative 
attorney  and  the  persons  charged  in  an 
action  under  §  207.100  of  this  subpart; 

(r)  “Person”  means,  for  the  purposes 
of  §  207.100,  an  individual,  partnership, 
corporation,  association,  organization, 
or  other  entity; 

(s)  "Privileged  information"  means  all 
information  as  to  which  the  Commission 
has  reserved  a  claim  of  privilege  in 
accordance  with  Article  1904.14  of  the 
Agreement  and  the  Article  1904  Rules; 

(t)  “Proprietary  information”  means 
all  information  designated  or  treated  by 
the  United  States  International  Trade 
Commission  as  confidential  or  business 
proprietary  under  19  U.S.C.  1677f  and  19 
CFR  201.6. 

(u)  “Protective  Order"  means  an 
administrative  protective  order  issued 
by  the  Commission; 

(v)  “Secretariat”  means  the 
Secretariat  established  pursuant  to 
article  1909  of  the  Agreement  and 
includes  the  Secretariat  sections  located 
in  both  Canada  and  the  United  States. 

(w)  “United  States  Secretary"  means 
the  Secretary  of  the  United  States 
section  of  the  Secretariat  and  includes 
any  person  authorized  to  act  on  his 
behalf; 

(x)  Except  as  otherwise  provided  in 
this  subpart,  the  definitions  set  forth  in 
the  Article  1904  Rules  are  applicable  to 
this  subpart  and  to  any  protective  orders 
issued  pursuant  to  this  subpart. 
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§  207.92  Procedures  for  commencing 
review  of  final  determinations. 

(a)  Notice  of  Intent  to  Commence 
Judicial  Review.  A  Notice  of  Intent  to 
Commence  Judicial  Review  t,  il  contain 
such  information,  and  be  in  such  form, 
manner,  and  style,  including  service 
requirements,  as  prescribed  by  the 
Department  of  Commerce  in  its 
regulations  at  19  CFR  Part  356. 

(b)  Request  for  Panel  Review.  A 
Request  for  Panel  Review  shall  contain 
such  information,  and  be  in  such  form, 
manner,  and  style,  including  service 
requirements,  as  prescribed  by  the 
Department  of  Commerce  in  its 
regulations  at  19  CFR  Part  356. 

§  207.93  Protection  of  proprietary 
information  during  panel  and  committee 
proceedings. 

(a)  Persons  Authorized  to  Receive 
Proprietary  Information.  The  following 
persons  may  be  authorized  by  the 
Commission  to  receive  access  to 
proprietary  information  if  they  comply 
with  these  regulations  and  such  other 
conditions  imposed  upon  them  by  the 
Commission: 

(1)  The  members  of  a  binational  panel 
or  an  extraordinary  challenge 
committee,  and  their  assistants; 

(2)  Counsel  for  participants  to  panel 
reviews,  provided  that  the  counsel  do 
not  participate  in  competitive  decision¬ 
making  activity  for  the  participant 
represented  or  for  any  entity  that  would 
gain  a  competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought; 

(3)  Professionals  retained  by  or  under 
the  direction  or  control  of  counsel  for 
the  participant; 

(4)  Other  persons  who  are  employed 
as  support  staff  by  and  under  the 
direction  or  control  of  a  representative, 
panelist,  or  committee  member  who 
have  been  issued  a  protective  order, 
such  as  paralegals,  law  clerks,  and 
sercretaries,  if  such  other  persons 

(i)  Are  not  involved  in  the  competitive 
decision-making,  or  the  support 
functions  for  the  competitive  decision¬ 
making,  of  a  participant  to  the 
proceeding  or  of  any  entity  that  would 
gain  a  competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought,  and 

(ii)  Have  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
protective  order  of  the  counsel,  panelist, 
or  committee  member; 

(5)  The  Secretaries  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat  and  persons  retained  or 
employed  by  the  Secretaries,  including 
court  reporters  hired  by  the  Secretariat 
to  transcribe  panel  reviews; 


(6)  Such  persons  who  the  United 
States  Trade  Representative  informs  the 
Commission  require  access  to 
proprietary  information  solely  for  the 
purpose  of  evaluating  whether  the 
United  States  should  seek  an 
extraordinary  challenge  committee 
review  of  a  panel  decision. 

(b)  Procedures  for  Obtaining  Access 
to  Proprietary  Information — (1)  Persons 
Who  Must  File  An  Application  for 
Release  Under  Protective  Order.  In 
order  to  be  permitted  access  to 
proprietary  information  in  the 
administrative  record  of  a  determination 
under  review  by  a  panel,  all  persons 
described  in  paragraphs  (a)  (1),  (2),  (3), 
(5)  or  (6),  unless  described  in  (b)(6),  of 
this  section  shall  file  an  application  for 
release  under  a  protective  order. 

(2)  Contents  of  Applications  for 
Release  Under  Protective  Order,  (i)  The 
Secretary  of  the  Commission  shall  adopt 
from  time  to  time  forms  for  submitting 
requests  for  release  pursuant  to  a 
protective  order  that  incorporate  the 
terms  of  this  rule. 

(ii)  Such  forms  shall  require  the 
applicant  for  release  of  proprietary 
information  under  protective  order  to 
submit  a  personal  sworn  statement  that, 
in  addition  to  such  other  conditions  as 
the  Secretary  of  the  Commission  may 
require,  that  the  applicant  will: 

(A)  Not  disclose  any  proprietary 
information  obtained  under  protective 
order  and  not  otherwise  available  to 
him,  to  any  person  other  than 

(1)  Personnel  of  the  Commission 
involved  in  the  particular  panel  review 
in  which  the  proprietary  information  is 
part  of  the  administrative  record, 

(2)  The  person  from  whom  the 
information  was  obtained, 

(3)  A  person  who  has  been  issued  a 
protective  order  covering  the  same 
proprietary  information  in  the  panel 
review,  and 

(4)  A  person  retained  or  employed  by 
and  under  the  direction  or  control  of  a 
counsel,  panelist,  or  committee  member 
who  has  been  issued  a  protective  order, 
such  as  a  paralegal,  law  clerk,  or 
secretary  ,  if  such  person  (A)  is  not 
involved  in  the  competitive  decision¬ 
making,  or  the  support  functions  for  the 
competitive  decision-making,  of  a 
participant  to  the  proceeding  or  of  any 
entity  that  would  gain  a  competitive 
advantage  through  knowledge  of  the 
proprietary  information  sought,  and  (5) 
has  agreed  to  be  bound  by  the  terms  set 
forth  in  the  application  for  protective 
order  of  the  counsel,  panelist,  or 
committee  member. 

(B)  Not  use  any  of  the  proprietary 
information  released  under  this 
protective  order  for  purposes  other  than 


the  particular  proceedings  under  Article 
1904  of  the  Agreement; 

(C)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Commission,  return 
to  the  Commission  or  certify  to  the 
Commission  the  destruction  of  (I)  all 
documents  released  under  the  protective 
order,  and  [2)  all  other  documents,  such 
as  notes  or  charts,  based  on  or 
containing  any  proprietary  information 
released  under  the  protective  order;  and 

(D)  Acknowledge  that  the  person 
becomes  subject  to  the  provisions  of  19 
U.S.C.  1677f(d)(4)  and  19  CFR  207.100  as 
well  as  section  77.26  of  Canada's 
Special  Import  Measures  Act,  with 
respect  to  the  imposition  of  sanctions  for 
violation  of  the  protective  order. 

(3)  Timing  of  Applications.  The  United 
States  and  Canadian  Secretaries  and 
any  person  retained  or  employed  by 
them  may  file  an  application  at  any 
time.  Any  panelist,  committee  member, 
assistant,  counsel,  or  professional 
retained  by  or  under  the  direction  or 
control  of  counsel,  may  file  an 
application  for  disclosure  under 
protective  order  after  a  Notice  of 
Request  for  Panel  Review  has  been  filed 
with  the  Secretariat.  A  person  who  the 
United  States  Trade  Representative 
notifies  the  Commission  requires  access 
to  the  proprietary  information  may  file 
an  application  when  United  States 
Representative  so  notifies  the 
Commission. 

(4)  Service  of  Applications,  (i)  If  a 
panelist,  committee  member,  counsel  for 
a  participant  or  a  professional  retained 
by  or  under  the  direction  or  control  of 
counsel  files  an  application  for  a 
protective  order  before  the  date  on 
which  notices  of  appearance  must  be 
filed  in  the  panel  review,  such  person 
shall  concurrently  serve  one  (1)  copy  of 
such  application  upon  each  person  listed 
on  the  service  list  maintained  by  the 
Commission  during  the  administrative 
proceeding.  If  the  application  is  filed 
after  the  deadline  for  notice  of 
appearance,  such  person  shall  serve  the 
application  upon  each  person  who  files 
a  complaint  or  notice  of  appearance  in 
the  panel  review. 

(ii)  Upon  receipt  of  an  application 
filed  by  counsel  or  a  professional 
retained  by  or  under  the  direction  and 
control  of  counsel,  the  Commission 
Secretary  shall  serve  a  copy  of  such 
application  upon  the  person  who 
submitted  the  proprietary  information  to 
the  Commission. 

(iii)  Upon  receipt  of  an  application 
filed  by  Secretaries  of  the  United  States 
or  Canadian  sections  of  the  Secretariat 
any  person  retained  employed  by  the 
Secretaries,  including  court  reporters 
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hired  by  the  Secretariat  to  transcribe 
panel  reviews,  the  Commission  shall 
cause  a  copy  of  the  application  to  be 
placed  immediately  in  the  public  file  of 
the  Commission. 

(iv)  Method  of  Service.  Service  of  an 
application  may  be  effected  by  (1) 
personal  service,  or  (2)  sending  a  copy 
of  the  document  by  facsimile.  Express 
Mail,  or  expedited  courier  service. 

(5)  Release  to  Employees  of  Panelists, 
Committee  Members  and  Counsel.  A 
person  employed  by  and  under  the 
direction  or  control  of  a  panelist, 
committee  member,  or  counsel,  such  as 
a  paralegal,  law  clerk,  or  secretary,  may 
be  provided  with  access  to  proprietary 
information  disclosed  under  protective 
order  to  the  panelist,  committee 
member,  or  counsel  who  retains  or 
employs  such  person,  if  such  person  has 
agreed  to  the  terms  of  the  protective 
order  issued  to  the  panelist,  committee 
member,  or  counsel,  by  signing  and 
dating  a  completed  copy  of  the 
application  of  the  panelist,  committee 
member  or  counsel  for  protective  order 
where  indicated  in  that  application. 

That  person  shall  file  a  copy  of  that 
signed  and  dated  application  with  the 
Commission  Secretary. 

(6)  Persons  who  retain  access  to 
proprietary  information  under  a 
protective  order  issued  during  the 
administrative  proceeding,  (i)  If  counsel 
or  a  professional  (but  only  if  that 
professional  is  retained  by  or  under  the 
direction  or  control  of  counsel)  has  been 
granted  access  in  an  administrative 
proceeding  to  proprietary  information 
under  a  protective  order  that  contains  a 
provision  governing  continued  access  to 
that  information  during  panel  review, 
and  that  counsel  files  a  complaint  or  a 
notice  of  appearance  in  a  binational 
panel  review  of  that  administrative 
proceeding  without  having  first  certified 
to  having  relinquished  or  destroyed  all 
documents  containing  the  proprietary 
information,  the  provisions  of  the 
administrative  protective  order  relating 
to  continued  access  during  panel  review 
shall  become  immediately  effective 
upon  the  filing  of  the  complaint  or  notice 
of  appearance.  Such  additional 
provisions  shall  assure  that  the 
protective  order  effective  during  panel 
review  encompasses  the  conditions  set 
forth  in  paragraph  (b)(2)(ii)  of  this 
section. 

(ii)  Any  person  described  in 
paragraph  (b)(2)(i)  of  this  section  who, 
upon  the  filing  of  the  complaint  or  notice 
of  appearance,  discovers  that  the 
representations  made  by  him  in  the 
application  for  a  protective  order  have 
changed  or  are  no  longer  complete  and 
correct,  shall  update  the  original 


application  under  which  the  protective 
order  was  granted. 

(iii)  Any  person  described  in 
paragraph  (b)(2)(i)  of  this  section,  upon 
the  filing  of  the  complaint  or  notice  of 
appearance,  shall 

(A)  Serve  a  copy  of  the  original 
application  and  any  updates  to  that 
application  on  each  person  on  the 
service  list  maintained  by  the 
Commission  during  the  administrative 
proceeding; 

(B)  File  four  (4)  copies  of  the  original 
application,  any  updates  to  that 
application,  and  the  protective  order 
with  the  United  States  Secretary;  and 

(C)  Serve  two  copies  of  the  protective 
order,  together  with  a  copy  of  the 
complaint  or  notice  of  appearance,  upon 
the  Commission. 

(1)  The  Commission  Secretary  shall 
place  one  copy  of  each  of  these 
documents  in  the  Commission's  public 
inspection  file. 

(2)  The  Commission  Secretary  shall 
serve  one  copy  of  each  of  these 
documents  upon  each  person  who 
submitted  the  proprietary  information  to 
the  Commission. 

(c)  Issuance  of  protective  order  upon 
application  by  panelist,  committee 
member,  Secretariat  personnel,  or 
designated  U.S.  Government  employee. 

(1)  The  Commission  shall  issue  a 
protective  order  permitting  the  release 
of  proprietary  information  to  a  panelist, 
committee  member,  Secretary,  other 
person  employed  or  retained  by  the 
Secretariat,  or  designated  U.S. 
Government  employee,  who  has  filed  an 
application  for  protective  order  under 
this  subpart. 

(2)  A  panelist  or  committee  member 
shall  be  issued  two  (2)  copies  of  any 
protective  order  authorizing  access  to 
proprietary  information.  The  applicant 
shall  sign  both  copies  of  the  order  and 
return  one  to  the  Commission.  He  shall 
assure  that  copies  of  the  signed 
protective  order  are  filed  with  the 
Secretariat,  as  required  by  the  Article 
1904  Rules. 

(d)  Issuance  of  protective  order  to 
applicant  other  than  a  panelist, 
committee  member,  Secretariat 
personnel,  or  designated  U.S. 
Government  employee. — (1)  Opportunity 
to  object.  The  Commission  shall  not  rule 
on  an  application  until  ten  (10)  days 
after  the  request  is  filed  unless  there  is  a 
compelling  need  to  rule  more 
expeditiously.  Unless  the  Commission 
has  indicated  otherwise,  any  person 
may  file  an  objection  to  the  application 
within  seven  (7)  days  of  the 
application’s  filing  date.  Any  such 
objection  shall  state  the  specific  reasons 
why  the  application  should  not  be 


granted.  One  (1)  copy  of  the  objection 
shall  be  served  on  the  applicant  and  on 
all  persons  who  were  served  with  the 
application.  Service  shall  be  by 
facsimile,  Express  Mail  or  by  any 
expedited  courier  service.  Any  reply  to 
an  objection  will  be  considered  if  it  is 
filed  before  the  Commission  renders  a 
decision. 

(2)  Approval  of  the  Application. — If 
appropriate,  the  Commission  shall  issue 
a  protective  order  permitting  the  release 
of  proprietary  information  to  an 
applicant.  At  the  same  time  the 
protective  order  is  issued,  the 
Commission  Secretary  shall  serve  a 
copy  of  the  protective  order  upon  each 
person  who  submitted  the  proprietary 
information  to  the  Commission. 

(3)  Denial  of  the  Application. — If  the 
Commission  denies  an  application,  it 
shall  issue  a  letter  rlotifying  the 
applicant  of  its  decision  and  the  reasons 
therefor. 

(3)  Filing  of  a  protective  order. — (1) 
Except  as  required  by  paragraph 
(b)(6)(iii)  of  this  section,  any  applicant, 
except  a  person  described  in  paragraph 
(a)(6)  of  this  section,  who  has  been 
issued  a  protective  order  for  release  of 
proprietary  information  shall 
immediately  cause  a  copy  of  that  order 
to  be  placed  in  the  public  inspection 
files  of  the  Secretariat,  as  required  by 
the  Article  1904  Rules. 

(2)  The  Commission  Secretary  shall 
retain,  in  a  public  inspection  file,  copies 
of  applications  granted  and  protective 
orders  issued  under  this  section,  and  of 
any  documents  filed  in  accordance  with 
paragraph  (b)(6)(iii)(C)  of  this  section. 

(f)  Modification  or  Revocation  of 
Protective  Orders. — (1)  If  any  person 
believes  that  changed  conditions  of  fact 
or  law,  or  the  public  interest,  may 
require  that  a  protective  order  effective 
under  this  section  be  modified  or 
revoked,  in  whole  or  in  part,  such  person 
may  file  with  the  Commission  a  request 
for  such  relief.  The  Commission  may 
consider  such  action  sua  sponte.  The 
request  shall  state  the  changes  desired 
and  the  changed  circumstances 
warranting  such  action,  and  shall 
include  materials  and  argument  in 
support  thereof.  Unless  the  request  is 
seif-initiated,  the  person  filing  the 
request  shall  serve  a  copy  of  the  request 
upon  the  person  to  whom  the  protective 
order  was  issued. 

(2)  Upon  receiving  a  request,  the 
Commission  shall  either  provisionally 
accept  the  request  or  reject  the  request. 
The  Commission  shall  treat  a  self- 
initiated  action  as  a  provisionally 
accepted  request  Unless  the  notice  of 
provisional  acceptance  states  otherwise, 
any  person  may  file  a  response  to  the 
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request  within  twenty  (20)  days  after  the 
request  is  filed.  After  consideration  of 
the  request  and  any  responses  thereto, 
the  Commission  shall  take  such  action 
as  it  deems  appropriate. 

(3)  If  a  request  filed  under  this 
paragraph  alleges  that  a  person  is 
violating  the  terms  of  a  protective  order, 
the  Commission  may,  in  addition  to,  or 
in  lieu  of,  provisional  acceptance  or 
rejection  under  the  subparagraph,  treat 
the  request  as  a  report  of  violation 
under  §  207.100-2  of  this  subpart. 

§  207.94  Protection  ot  privileged 
information  during  panel  and  committee 
proceedings. 

(a)  Persons  Who  May  Apply  for 
Access  to  Privileged  Information  Under 
Protective  Order. — (1)  Panelists.  If  a 
panel  determines  that,  pursuant  to  the 
Article  1904  Rules,  in  camera 
examination  of  a  document  containing 
privileged  information  in  an 
administrative  record  is  necessary  in 
order  for  the  panel  to  determine  whether 
the  document,  or  portions  thereof, 
should  be  disclosed  under  a  Protective 
Order  for  Privileged  Information  to 
counsel  for  participants  or  others,  the 
Commission  shall,  upon  application, 
issue  a  protective  order  authorizing  the 
release  of  the  privileged  information  to 
authorized  panelists. 

(2)  Persons  Designated  by  the 
Panel. — If  a  decision  is  made  in 
accordance  with  the  Article  1904  Rules 
that  disclosure  of  a  document  containing 
privileged  information  is  appropriate, 
any  person  identified  in  such  a  decision 
as  entitled  to  release  under  Protective 
Order  for  Privileged  Information,  e.g., 
panelists,  their  assistants,  and  counsel 
for  participants,  may  file  with  the 
Commission  an  application  for  release 
under  Protective  Order  for  Privileged 
Information  with  the  Commission.  Upon 
such  application,  the  Commission  shall 
issue  the  protective  order. 

(3)  Designated  Officers  or  Employees 
of  the  United  States  Government. — If,  in 
the  course  of  a  panel  review,  the  panel 
has  reviewed  privileged  information 
under  a  Protective  Order  for  Privileged 
Information  and  the  privileged 
information  related  to  issues  the 
resolution  of  which  is  the  subject  of  the 
request  for  an  Extraordinary  Challenge 
Committee,  the  Commission  may,  upon 
application,  issue  a  protective  order  and 
release  such  privileged  information  to 
those  officials  of  the  United  States 
Government  designated  by  the  United 
States  Trade  Representative  as  being 
necessary  for  the  evaluation  of  whether 
the  United  States  should,  pursuant  to  the 
Agreement,  convene  an  extraordinary 
challenge  committee. 


(4)  Members  of  an  Extraordinary 
Challenge  Committee.  The  Commission 
shall  issue  a  protective  order  to 
members  of  an  extraordinary  challenge 
committee  authorizing  the  release  of 
privileged  information  that: 

(1)  Is  part  of  the  extraordinary 
challenge  committee  record,  as  defined 
in  the  Rules  of  Procedure  for  Article 
1904  Extraordinary  Challenge 
Committees;  and 

(ii)  Was  covered  under  a  Protective 
Order  for  Privileged  Information  issued 
by  the  Commission  to  participants 
during  panel  review. 

(5)  Other  persons  who  are  retained  or 
employed  by  and  under  the  direction  or 
control  of  a  counsel,  panelist,  or 
committee  member  who  has  been  issued 
a  protective  order,  such  as  paralegals, 
law  clerks,  and  secretaries,  may  obtain 
access  to  privileged  information  if  such 
other  persons  have  agreed  to  be  bound 
by  the  terms  set  forth  in  the  application 
for  protective  order  of  the  counsel, 
panelist,  or  committee  member. 

(b)  Contents  of  Applications  for 
Release  Under  Protective  Order  for 
Privileged  Information.  (1)  The 
Commission  Secretary  shall  adopt  from 
time  to  time  forms  for  submitting 
requests  for  release  pursuant  to  a 
Protective  Order  for  Privileged 
Information  that  incorporates  the  terms 
of  this  rule. 

(2)  Such  forms  shall  require  the 
applicant  for  release  of  privileged 
information  under  Protective  Order  for 
Privileged  Information  to  submit  a 
personal  sworn  statement  stating,  in 
addition  to  such  other  conditions  as  the 
Secretary  of  the  Commission  may 
require,  that  the  applicant  will: 

(i)  Not  disclose  any  privileged 
information  obtained  under  protective 
order  to  any  person  other  than 

(A)  Personnel  of  the  Commission 
involved  in  the  particular  panel  review 
in  which  the  privileged  information  is 
part  of  the  record; 

(B)  A  person  who  has  been  issued  a 
similar  Protective  Order  for  Privileged 
Information  concerning  the  privileged 
information  at  issue;  and 

(C)  A  person  retained  or  employed  by 
or  under  the  direction  or  control  of  a 
counsel,  panelist,  or  committee  member 
who  has  been  issued  a  Protective  Order 
for  Privileged  Information,  such  as  a 
paralegal,  law  clerk,  or  secretary,  if  such 
person  has  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
Protective  Order  for  Privileged 
Information  of  the  counsel,  panelist,  or 
committee  member  by  signing  and 
dating  the  completed  application  of  the 
counsel  or  panelist  where  indicated  in 
that  application. 


(ii)  Use  such  information  solely  for  the 
purposes  of  proceedings  under  Article 
1904  of  the  Agreement; 

(iii)  Upon  completion  of  panel  review, 
or  at  such  earlier  date  as  may  be 
determined  by  the  Commission,  return 
to  the  Commission  or  certify  to  the 
Commission  the  destruction  of  all 
documents  released  under  the  Protective 
Order  for  Privileged  Information  and  all 
other  documents  containing  the 
privileged  information  (such  as  notes  or 
charts  based  on  any  such  information 
received  under  the  Protective  Order  for 
Privileged  Information);  and 

(iv)  Acknowledge  that  sanctions, 
under  19  CFR  207.100  or  under  §  77.26  of 
Canada’s  Special  Import  Measures  Act, 
may  be  imposed  for  violation  of  the 
protective  order. 

(c)  Filing  of  a  protective  order.  (1)  Any 
applicant  who  has  been  issued  a 
Protective  Order  for  Privileged 
Information  shall  immediately  cause 
copies  of  that  order  to  be  placed  in  the 
public  inspection  files  of  the  Secretariat, 
as  required  by  the  Article  1904  Rules. 

Procedures  for  Imposing  Sanctions  for 
Violation  of  Provisions  of  a  Protective 
Order  Issued  During  Panel  and 
Committee  Proceedings 

§  207.100  Sanctions. 

(а)  A  person  who  is  determined  under 
this  subpart  to  have  violated  or  induced 
the  violation  of  any  provision  of  a 
protective  order  issued  pursuant  to  this 
Subpart,  may  be  subject  to  one  or  more 
of  the  following  sanctions: 

(1)  A  civil  penalty  not  to  exceed 
$100,000  for  each  violation.  Each  day  of 
a  continuing  violation  shall  constitute  a 
separate  violation; 

(2)  Debarment  from  practice  in  any 
capacity  before  the  Commission  for  a 
designated  time  period  following 
publication  of  a  determination  that  the 
protective  order  has  been  breached; 

(3)  Denial  of  further  access  to 
proprietary  or  privileged  information 
covered  by  the  breached  protective 
order  or  to  proprietary  information  in 
future  Commission  proceedings; 

(4)  An  official  reprimand  by  the 
Commission,  either  confidential  or 
public; 

(5)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  of  the  facts  underlying  the 
violation  to  the  ethics  panel  or  other 
disciplinary  body  of  the  appropriate 
professional  association  or  licensing 
authority; 

(б)  When  appropriate,  referral  of  the 
facts  underlying  the  violation  to  the 
United  States  Trade  Representative  or 
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his  designees,  or  to  another  government 
agency;  and 

(7)  Any  other  administrative  sanctions 
as  the  Commission  determines  to  be 
appropriate. 

(b)  The  partners,  associates, 
employer,  and  employees  of  any  person 
who  has  violated  or  induced  the 
violation  of  any  provision  of  a  protective 
order  issued  pursuant  to  this  subpart, 
may  be  subject  to  any  sanctions 
included  in  paragraph  (a)  of  this  section 
as  the  Commission  determines  to  be 
appropriate. 

§  207.101  Reporting  of  violation  and 
commencement  of  investigation. 

(a)  Any  person  who  has  information 
indicating  that  the  terms  of  a  protective 
order  have  been  violated  shall 
immediately  report  all  pertinent  facts 
relating  to  the  possible  violation  to  the 
Commission  Secretary. 

(b)  Upon  receipt  of  information 
indicating  breach  of  a  protective  order, 
the  Commission  Secretary  shall  record 
the  information  and  assign  an 
investigation  number,  and  shall  then 
forward  all  information  he  has  received 
to  the  Office  of  Unfair  Import 
Investigations. 

(c)  As  expeditiously  as  possible,  the 
Office  of  Unfair  Import  Investigations 
shall  conduct  an  inquiry  to  determine 
whether  there  is  reasonable  cause  to 
believe  that  a  person  or  persons  have 
violated  any  provision  of  a  protective 
order.  At  the  conclusion  of  the  inquiry, 
the  Office  of  Unfair  Import 
Investigations  shall  assess  whether  or 
not  the  available  information  is 
sufficient  to  provide  reasonable  cause  to 
believe  that  a  person  or  persons  have 
violated  or  induced  violation  of  the 
provisions  of  a  protective  order. 

§  207.102  Initiation  of  proceeding*. 

(a)  Upon  completion  of  the  inquiry, 

(1)  If  the  Office  of  Unfair  Import 
Investigations  concludes  that  there  is 
not  reasonable  cause  to  believe  that  a 
person  or  persons  have  violated  or 
induced  violation  of  the  provisions  of  a 
protective  order, 

(1)  The  Office  of  Unfair  Import 
Investigations  shall  submit  a  notice  and 
report  of  his  findings  to  the  Commission; 
and 

(ii)  Unless  the  Commission  directs 
otherwise,  the  file  shall  be  closed  and 
returned  to  the  Commission  Secretary. 

(2)  If  the  Office  of  Unfair  Import 
Investigations  concludes  that  there  is 
reasonable  cause  to  believe  that  a 
person  or  persons  have  violated  or 
induced  violation  of  the  provisions  of  a 
protective  order,  the  Office  of  Unfair 
Import  Investigations  shall 


(i)  Recommend  that  the  Commission 
issue  a  charging  letter  as  defined  in 

§  207.103  of  this  subpart;  or 

(ii)  If  the  facts  do  not  warrant  action 
beyond  a  private  reprimand,  recommend 
that  the  Commission  issue  a  private 
letter,  but  not  a  charging  letter,  to  the 
appropriate  person;  or 

(iii)  If  the  Office  of  Unfair  Import 
Investigations  concludes  that  the  party 
to  be  charged  is  beyond  the  jurisdiction 
of  the  Commission  but  within  the 
jurisdiction  of  Canada,  recommend  that 
the  Commission  take  the  necessary 
steps  for  issuance  of  a  letter  requesting 
the  authorized  agency  of  Canada  to 
initiate  proceedings  under  Canadian  law 
on  the  basis  of  an  alleged  violation  of 
the  protective  order. 

(b)  The  Commission  may  make  any 
appropriate  determination  regarding  the 
initiation  of  sanctions  proceedings, 
including  rejecting,  approving,  or 
approving  and  amending  any 
recommendation  made  by  OUII. 

(c)  If  the  Commission  determines  that 
it  is  appropriate  to  issue  a  charging 
letter,  die  Commission  Secretary  shall 
initiate  a  proceeding  under  this  Subpart 
by  issuing  a  charging  letter  as  set  forth 
in  §  207.103. 

(d)  If  the  Commission  determines  that 
it  is  not  appropriate  to  issue  a  charging 
letter  or  to  refer  the  facts  to  the 
authorized  agency  of  Canada,  the  file 
shall  be  closed  and  returned  to  the 
Commission  Secretary,  unless  the 
Commission  directs  otherwise. 

(e)  Confidentiality.  Except  as 
necessary  to  gather  relevant  evidence, 
all  aspects  of  the  inquiry  shall  remain 
confidential.  Except  as  the  Commission 
may  otherwise  order,  the  Commission 
Secretary  shall  maintain  all  closed 
investigatory  files  in  confidence  to  the 
extent  permitted  by  law,  and  shall 
destroy  each  such  file  one  year  after  it  is 
closed. 

§  207.103  Charging  letter. 

(a)  Contents  of  charging  letter.  Each 
charged  party  shall  be  served  by  the 
Commission  with  a  copy  of  a  charging 
letter  and  any  accompanying  motion  for 
interim  measures,  as  provided  for  in 
§  207.106.  The  charging  letter  shall 
include: 

(1)  A  statement  of  the  allegation(s) 
that  the  provisions  of  a  protective  order 
has  been  violated  and  the  basis  thereof; 

(2)  A  citation  to  S  207.100  of  this 
subpart,  for  a  listing  of  sanctions  that 
may  be  imposed  for  breach  of  a 
protective  order; 

(3)  A  statement  that  official 
proceedings  have  been  initiated  and  that 
the  charge  will  be  referred  for  a  hearing 
and  other  appropriate  proceedings 
before  an  administrative  law  judge; 


(4)  A  statement  that,  upon  issuance  of 
an  appropriate  administrative  protective 
order,  the  charged  party  may  obtain 
access  to  the  documents  or  other 
physical  evidence  upon  which  the 
charge  is  based,  except  for  privileged 
material; 

(5)  A  statement  that  the  charged  party 
will  have  the  right  to  submit  oral  and 
written  evidence  and  to  conduct  cross- 
examination; 

(6)  A  statement  that  the  charged  party 
has  a  right  to  retain  counsel  at  the 
charged  party’s  own  expense  for 
purposes  of  representation;  and 

(7)  A  statement  that  the  charged  party 
has  the  right  to  request  in  the  response 
described  in  §  207.104  of  this  subpart 
that  the  proceedings  remain  confidential 
to  the  extent  practicable. 

(b)  Service  of  charging  letter.  (1)  The 
charging  letter  will  be  served  in  a 
double  envelope.  The  inner  envelope 
will  indicate  that  it  is  to  be  opened  only 
by  the  addressee.  Service  of  a  charging 
letter  will  be  made  by  one  of  the 
following  methods: 

(1)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
party  at  the  party's  last  known  address; 

(ii)  Hand  delivery  of  a  copy  to  the 
charged  party  or  to  an  officer,  a 
managing  or  general  agent,  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  the  party;  or 

(iii)  Hand  delivery  of  a  copy  to  a 
person  of  suitable  age  and  discretion 
who  resides  at  the  party's  last  known 
dwelling. 

(2)  Service  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 
person  making  such  service. 

(c)  Confidentiality  of  charging  letter. 
Prior  to  entry  of  an  order  by  the 
administrative  law  judge  under 

§  207.100-6,  the  charging  letter  will  be 
confidential  and  disclosed  oniy  to 
necessary  Commission  staff  and  the 
charged  parties. 

(d)  Amendment  of  charging  letter.  (1) 
At  any  time  after  proceedings  have  been 
initiated,  the  investigative  attorney  may 
request  leave  to  amend,  supplement,  or 
withdraw  the  charging  letter. 

(2)  Upon  motion,  the  administrative 
law  judge  may  grant  leave  to  amend  the 
charging  letter  for  good  cause  shown 
upon  such  conditions  as  are  necessary 
to  avoid  prejudicing  the  public  interest 
and  the  rights  of  the  originally-charged 
parties  or  parties  added  to  the  charging 
letter. 

(3)  If  the  administrative  law  judge 
determines  that  the  charging  letter 
should  be  amended  to  include  additional 
parties,  he  shall  issue  a  recommended 
determination  to  that  effect  The 
Commission  shall  review  the 
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recommended  determination,  and  issue 
a  determination  granting  or  denying  the 
motion  to  amend  the  charging  letter  to 
include  additional  parties. 

(4)  Any  amended  charging  letter  shall 
be  served  upon  all  charged  parties  in  the 
form  and  manner  set  forth  in  paragraphs 

(a)  and  (b)  of  this  section. 

S  207.104  Response  to  charging  letter. 

(a)  Time  for  filing.  A  charged  party 
shall  have  twenty  (20)  days  from  the 
date  of  service  of  the  charging  letter 
within  which  to  respond,  in  writing,  to 
the  allegations  made  in  the  charging 
letter. 

(b)  Form  and  content.  Each  response 
shall  be  under  oath  and  signed  by  the 
charged  party  or  its  duly  authorized 
officer,  attorney,  or  agent,  with  the 
name,  address,  and  telephone  number  of 
the  same.  Each  charged  party  shall 
respond  to  each  allegation  in  the 
charging  letter,  and  may  set  forth  a 
concise  statement  of  the  facts 
constituting  each  ground  of  defense. 
There  shall  be  a  specific  admission  or 
denial  of  each  fact  alleged  in  the 
charging  letter,  or  if  the  charged  party  is 
without  knowledge  of  any  such  fact,  a 
statement  to  that  effect. 

(c)  Request  for  confidentiality.  The 
response  shall  contain  a  statement  as  to 
whether  the  charged  party  seeks  an 
order  to  maintain  the  confidentiality  of 
all  or  part  of  the  proceedings  to  the 
extent  practicable,  pursuant  to  §  207.105 
of  this  subpart. 

$207,105  Confidentiality. 

(a)  Protection  of  proprietary  and 
privileged  information.  As  necessary  for 
the  preparation  of  a  defense,  counsel  for 
the  charged  party  may  be  granted 
access  in  these  proceedings  to 
proprietary  information  or  to  the 
privileged  information  the  disclosure  of 
which  is  the  subject  of  the  proceedings. 
Any  such  access  shall  be  under 
protective  order  consistent  with  the 
provisions  of  §  §  207.63  and  207.64  of  this 
Subpart. 

(b)  Confidentiality  of  proceedings. 
Upon  the  request  of  any  charged  party 
pursuant  to  §  207.104  of  this  subpart,  the 
administrative  law  judge  will  issue  an 
appropriate  order  providing  for  the 
confidentiality,  to  the  extent  practicable 
and  permissible  by  law,  of  information 
relating  to  allegations  of  violations  of  a 
protective  order,  consistent  with  the 
needs  of  the  parties  in  conducting  of  the 
sanctions  proceedings.  The  order  will 
provide  that  all  proceedings  under  this 
provision  shall  be  kept  confidential 
except  to  the  extent  incorporated  into  a 
published  final  decision  of  the 
Commission.  Any  confidential 


information  not  revealed  in  such 
decision  will  remain  protected. 

§  207.106  Interim  measures. 

(a)  At  any  time  after  proceedings  are 
initiated,  the  administrative  law  judge, 
upon  motion  by  the  investigative 
attorney,  or  on  his  own  initiative,  may 
issue  a  recommended  determination  to 
revoke  the  allegedly-violated  protective 
order,  to  disclose  information  about  the 
proceedings  that  would  otherwise  be 
kept  confidential,  or  to  take  other 
appropriate  interim  measures. 

(b)  Before  issuing  a  determination 
recommending  interim  sanctions,  the 
administrative  law  judge  shall  afford  a 
party  against  whom  such  measures  are 
proposed  the  opportunity  to  oppose  the 
motion  for  interim  sanctions.  The 
administrative  law  judge  will  notify  the 
parties  of  the  determination  on  interim 
measures  as  expeditiously  as  possible, 
usually  within  no  more  than  twenty  (20) 
days  from  the  date  the  motion  was  filed. 

(c)  The  Commission  shall  review  any 
recommended  determination  regarding 
the  imposition  of  interim  measures,  and 
within  twenty  (20)  days  from  issuance  of 
the  recommended  determination,  or 
within  such  other  time  as  the 
Commission  may  order,  the  Commission 
shall  issue  its  determination  regarding 
interim  measures.  The  Commission  may 
impose  any  appropriate  interim 
measures. 

(d)  The  administrative  law  judge  may 
at  any  time  recommend  to  the 
Commission  that  interim  measures  be 
revoked.  Within  ten  days  after  issuance 
of  any  such  recommendation,  or  within 
such  other  time  as  the  Commission  may 
order,  the  Commission  shall  rule  on  such 
recommendation. 

(e)  If  the  Commission  takes  interim 
measures  that  revoke  or  modify  an 
outstanding  protective  order  issued  in 
the  course  of  an  ongoing  panel  review, 
the  Commission  Secretary  shall 
immediately  notify  the  Secretariat  of 
these  measures.  If  any  such  measures 
are  revoked,  the  Commission  Secretary 
shall  immediately  notify  the  Secretariat 
of  such  change. 

§207.107  Motions. 

(a)  Presentation  and  disposition.  (1) 
During  the  period  after  issuance  of  the 
charging  letter  and  before  issuance  of 
the  initial  determination,  all  motions 
shall  be  addressed  to  the  administrative 
law  judge.  If  no  administrative  law 
judge  has  yet  been  assigned,  all  motions 
shall  be  addressed  to  the  Chief 
Administrative  Law  Judge. 

(2)  When  a  proceeding  is  before  the 
Commission,  all  motions  shall  be 
addressed  to  the  Chairman  of  the 
Commission.  All  written  motions  shall 


be  filed  with  the  Commission  Secretary 
and  served  upon  all  parties. 

(b)  Content.  All  written  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 

(c)  Responses.  Any  response  to  a 
motion  shall  be  filed  within  ten  (10) 
days  after  service  of  the  motions,  or 
within  such  longer  or  shorter  time  as 
may  be  designated  by  the  administrative 
law  judge  or  the  Commission.  The 
moving  party  shall  have  no  right  to 
reply,  except  as  permitted  by  the 
administrative  law  judge  or  the 
Commission. 

(d)  Service.  All  motions,  responses, 
replies,  briefs,  petitions,  and  other 
documents  filed  in  sanctions 
proceedings  under  this  subpart  shall  be 
served  by  the  party  filing  the  document 
upon  each  other  party.  Service  shall  be 
made  upon  counsel  for  the  party  unless 
the  administrative  law  judge  or  the 
Commission  orders  otherwise. 

§  207.108  Preliminary  conference. 

As  soon  as  practicable  after  the 
response  to  the  charging  letter  is  filed, 
unless  the  administrative  law  judge 
determines  that  such  a  conference  is  not 
necessary,  the  administrative  law  judge 
shall  direct  counsel  or  other 
representatives  for  the  parties  to  meet 
with  him  at  a  preliminary  conference.  At 
such  conference,  he  shall  consider  the 
issuance  of  such  orders  as  he  deems 
necessary  for  the  conduct  of  the 
proceedings.  Such  orders  may  include, 
as  appropriate  under  these  regulations, 
the  establishment  of  a  discovery 
schedule  or  the  issuance  of  an  order,  if 
requested,  to  provide  for  maintaining  the 
confidentiality  of  the  proceedings 
pursuant  to  §  207.105(b)  of  this  subpart. 

§  207.109  Discovery. 

(a)  Discovery  methods.  All  parties 
may  obtain  discovery  under  such  terms 
and  limitations  as  the  administrative 
law  judge  may  order.  Discovery  may  be 
by  one  or  more  of  the  following 
methods:  Depositions  upon  oral 
examination  or  written  questions; 
interrogatories;  production  of  documents 
or  things  for  inspection  and  other 
purposes;  and  requests  for  admissions.  If 
a  party  or  an  officer  or  agent  of  a  party 
fails  to  comply  with  a  discovery  order, 
the  administrative  law  judge  may  take 
such  action  as  he  deems  reasonable  and 
appropriate.  The  attendance  of 
witnesses  at  a  deposition  may  be 
compelled  by  subpoena  as  provided  in 

§  207.110  of  this  subpart. 

(b)  Depositions  of  nonparty  officers  or 
employees  of  the  United  States  or 
Canadian  government — (1)  Depositions 
of  Commission  officers  or  employees.  A 
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party  desiring  to  take  the  deposition  of 
an  officer  or  employee  of  the 
Commission  (other  than  a  member  of  the 
Office  of  Unfair  Import  Investigations  or 
of  the  Office  of  the  Administrative  Law 
Judges),  or  to  obtain  nonprivileged 
documents  or  other  physical  exhibits  in 
the  custody,  control,  and  possession  of 
such  officer  or  employee,  may  file  a 
written  motion  requesting  the 
administrative  law  judge  to  recommend 
that  the  Commission  direct  that  officer 
or  employee  to  testify  or  produce  the 
requested  materials. 

(2)  Depositions  of  officers  or 
employees  of  other  United  States 
agencies,  or  of  the  Canadian 
government.  A  party  desiring  to  take  the 
deposition  of  an  officer  or  employee  of 
another  agency,  or  of  the  Canadian 
government,  or  to  obtain  nonprivileged 
documents  or  other  physical  exhibits  in 
the  custody,  control,  and  possession  of 
such  officer  or  employee,  may  file  a 
written  motion  requesting  the 
administrative  law  judge  to  recommend 
that  the  Commission  seek  the  testimony 
or  production  of  requested  material  from 
the  officer  or  employee. 

§  207. 110  Subpoenas. 

(a)  Application  for  issuance  of  a 
subpoena.  Except  as  provided  in 

§  207.108(b)  of  this  subpart,  an 
application  for  issuance  of  a  subpoena 
requiring  a  person  to  appear  and  depose 
or  testify  at  the  taking  of  a  deposition  or 
at  a  hearing  shall  be  made  to  the 
administrative  law  judge.  The 
application  shall  be  made  in  writing, 
and  shall  specify  the  material  to  be 
produced  as  precisely  as  possible, 
showing  the  relevancy  of  the  material 
and  the  reasonableness  of  the  scope  of 
the  subpoena.  The  application  shall  be 
ruled  upon  by  the  administrative  law 
judge. 

(b)  Enforcement  of  a  subpoena.  A 
motion  for  enforcement  of  a  subpoena 
shall  be  made  to  the  administrative  law 
judge.  Upon  consideration  of  the  motion 
and  any  response  thereto,  the 
administrative  law  judge  shall 
recommend  to  the  Commission  in  favor 
of  or  against  enforcement.  The 
administrative  law  judge’s 
recommendation  shall  provide  the  basis 
therefor,  and  shall  address  each  of  the 
criteria  necessary  for  enforcement  of  an 
administrative  subpoena.  After 
consideration  of  the  administrative  law 
judge’s  recommendation,  the 
Commission  shall  determine  whether 
initiation  of  enforcement  proceedings  is 
appropriate. 

(c)  Application  for  subpoena  grounded 
upon  the  Freedom  of  Information  Act. 

No  application  for  subpoena  for 
production  of  documents  grounded  upon 


the  Freedom  of  Information  Act  (5  U.S.C. 
552)  shall  be  entertained  by  the 
administrative  law  judge  or  the 
Commission. 

§  207.1 1 1  Prehearing  conference. 

The  administrative  law  judge  may 
direct  counsel  or  other  representatives 
for  the  parties  to  meet  with  him  to 
consider  any  or  all  of  the  following: 

(a)  Simplification  and  clarification  of 
the  issues; 

(b)  Scope  of  the  hearing; 

(c)  Stipulations  and  admissions  of 
either  fact  or  the  content  and 
authenticity  of  documents; 

(d)  Disclosure  of  the  names  of 
witnesses  and  the  exchange  of 
documents  or  other  physical  evidence 
that  will  be  introduced  in  the  course  of 
the  hearing;  and 

(e)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  proceedings. 

§207.112  Hearings. 

(a)  Purpose  of  the  scheduling  of 
hearings.  An  opportunity  for  a  hearing 
before  an  administrative  law  judge  shall 
be  provided  for  each  action  initiated 
under  this  subpart.  The  purpose  of  such 
hearing  shall  be  to  take  evidence  and 
hear  argument  in  order  to  determine 
whether  a  party  has  violated  or  induced 
violation  of  the  provisions  of  a 
protective  order,  and  if  so,  what 
sanctions  are  appropriate.  Hearings 
shall  proceed  with  all  reasonable 
expedition,  and,  insofar  as  practicable, 
shall  be  held  at  one  place,  continuing 
until  completed  unless  otherwise 
ordered  by  the  administrative  law  judge. 

(b)  Joinder  or  consolidation.  The 
administrative  law  judge  may  order 
joinder  or  consolidation  if  sanctions  are 
proposed  against  more  than  one  party  or 
if  violations  of  more  than  one  protective 
order  are  alleged,  if  such  joinder  or 
consolidation  would  expedite 
processing  of  the  cases  and  would  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Compliance  with  Administrative 
Procedure  Act.  The  administrative  law 
judge  shall  conduct  a  hearing  that 
complies  with  the  requirements  of 
section  554  of  Title  5  of  the  United 
States  Code. 

(d)  Reporting  and  transcription. 
Hearings  shall  be  reported  and 
transcribed  by  the  official  reporter  of  the 
Commission  under  the  supervision  of 
the  administrative  law  judge. 

§  207.1 13  The  Record. 

(a)  Definition  of  the  record.  The 
record  shall  consist  of — 

(1)  All  pleadings,  the  charging  letter 
and  response  thereto,  motions  and 


responses,  and  other  documents  and 
exhibits  properly  filed  with  the 
Commission  Secretary; 

(2)  All  orders,  notices,  and  the 
recommended  or  initial  determinations 
of  the  administrative  law  judge; 

(3)  Orders,  notices,  and  any  final 
determination  of  the  Commission; 

(4)  Hearing  transcripts,  and  evidence 
admitted  at  the  hearing;  and 

(5)  Any  other  items  certified  into  the 
record  by  the  administrative  law  judge. 

(b)  Certification  of  the  Record.  The 
record  shall  be  certified  to  the 
Commission  by  the  administrative  law 
judge  upon  this  filing  of  the  initial 
determination. 

§  207.1 14  Initial  determination. 

(a)  Time  for  filing  of  initial 
determination.  (1)  Except  as  may 
otherwise  be  ordered  by  the 
Commission,  within  ninety  days,  or 
within  120  days  in  a  complicated  case, 
of  the  date  of  issuance  of  the  charging 
letter,  the  administrative  law  judge  shall 
certify  the  record  to  the  Commission  and 
shall  file  with  the  Commission  an  initial 
determination  as  to  whether  each 
charged  party  has  violated  or  induced 
violation  of  the  provisions  of  a 
protective  order,  and  as  to  appropriate 
sanctions.  Any  party  may  request  the 
administrative  law  judge  to  treat  the 
proceeding  as  a  complicated  case 
requiring  120  days  for  completion. 

(2)  The  administrative  law  judge  may 
request  the  Commission  to  extend  the 
time  period  for  issuance  of  the  initial 
determination  as  necessary — 

(i)  Pending  the  Commission's  efforts  to 
obtain  discovery  pursuant  to 

§  207.109(b)(2)  of  this  subpart,  or 

(ii)  Pending  the  Commission’s  efforts 
to  enforce  a  subpoena  pursuant  to 

§  207.110(b)  of  this  subpart,  or 

(iii)  To  assure  adequate  development 
of  the  factual  record  or  avoid  manifest 
injustice. 

(b)  Contents  of  the  initial 
determination.  The  initial  determination 
shall  include  the  following: 

(1)  An  opinion  stating  findings  and 
conclusions  necessary  for  the 
disposition  of  all  material  issues  of  fact, 
law,  or  discretion,  and  the  reasons  or 
bases  therefor. 

(2)  A  statement  that  the  initial 
determination  shall  become  the 
determination  of  the  Commission  unless 
a  party  files  a  petition  for  review  of  the 
determination  pursuant  to  §  207.114  or 
the  Commission  pursuant  to  §  207.115 
orders  on  its  own  motion  a  review  of  the 
initial  determination  or  certain  issues 
therein. 

(c)  Effect  of  initial  determination.  The 
initial  determination  shall  become  the 
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determination  of  the  Commission  forty- 
five  (45)  days  after  the  date  of  the  initial 
determination,  unless  the  Commission 
within  such  time  orders  review  of  the 
initial  determination  or  certain  issues 
therein  pursuant  to  §  207.114  or  §  207.115 
or  by  order  shall  have  changed  die 
effective  date  of  the  initial 
determination.  In  the  event  an  initial 
determination  becomes  the 
determination  of  the  Commission,  the 
parties  shall  be  notified  thereof  by  the 
Commission  Secretary. 

§207.115  Petition  for  review. 

(a)  The  petition  and  responses.  (1) 

Any  party  may  request  a  review  by  the 
Commission  of  the  initial  determination 
by  filing  with  the  Commission  Secretary 
a  petition  for  review,  except  that  a  party 
who  has  defaulted  may  not  petition  for 
review  of  any  issue  regarding  which  the 
party  is  in  default.  Any  petition  for 
review  must  be  filed  within  fourteen  (14) 
days  after  service  of  the  initial 
determination  on  the  charged  party. 

The  petition  shall: 

(1)  Identify  the  party  seeking  review; 

(ii)  Specify  the  issues  upon  which 
review  is  sought,  including  a  statement 
as  to  whether  review  is  sought  of  the 
initial  determination  regarding  the 
existence  of  a  violation,  or  of  the  initial 
determination  regarding  sanctions; 

(iii)  Set  forth  a  concise  statement  of 
the  relevant  law  or  material  facts 
necessary  for  consideration  of  the  stated 
issues;  and 

(iv)  Present  a  concise  argument  setting 
forth  the  reasons  why  review  is 
necessary  or  appropriate. 

(2)  Any  issue  not  raised  in  the  petition 
for  review  filed  under  this  section  will 
be  deemed  to  have  been  abandoned  and 
may  be  disregarded  by  the  Commission 
in  determining  whether  to  review,  and  in 
reviewing,  an  initial  determination. 

(3)  Any  party  may  file  a  response  to 
the  petition  within  seven  (7)  days  after 
service  of  the  petition,  except  that  a 
party  who  has  defaulted  may  not  file  a 
response  to  any  issue  regarding  which 
the  party  is  in  default. 

(b)  Grant  or  denial  of  review.  (1)  The 
Commission  shall  decide  whether  to 
grant  a  petition  for  review,  in  whole  or 
in  part,  within  forty-five  days  of  the 
service  of  the  initial  determination  on 
the  parties,  or  by  such  other  time  as  the 
Commission  may  order. 

(2)  The  Commission  shall  base  its 
decision  whether  to  grant  a  petition  for 
review  upon  the  petition  and  response 


thereto,  without  oral  argument  or  further 
written  submissions,  unless  the 
Commission  shall  order  otherwise. 

(3)  The  Commission  shall  grant  a 
petition  for  review  of  an  initial 
determination  or  certain  issues  therein 
when  at  least  one  of  the  participating 
Commissioners  votes  for  ordering 
review.  In  its  notice,  the  Commission 
shall  establish  the  scope  of  the  review 
and  the  issues  that  will  be  considered 
and  make  provisions  for  the  filing  of 
briefs  and  oral  argument  if  deemed 
appropriate  by  the  Commission.  The 
notice  that  the  Commission  has  granted 
the  petition  shall  be  served  by  the 
Commission  Secretary  on  all  parties. 

§207.116  Commission  review  on  its  own 
motion. 

Within  forty-five  (45)  days  of  the  date 
of  service  of  die  initial  determination, 
the  Commission  on  its  own  initiative 
may  order  review  of  an  initial 
determination  or  certain  issues  therein 
when  at  least  one  less  than  a  majority  of 
the  participating  Commissioners  votes 
for  ordering  review. 

§  207.1 17  Review  by  Commission. 

Only  the  issues  set  forth  in  the  notice 
of  review  will  be  considered  by  the 
Commission.  On  review,  the 
Commission  may  affirm,  reverse, 
modify,  set  aside  or  remand  for  further 
proceedings,  in  whole  or  in  part,  the 
initial  determination  of  the 
administrative  law  judge.  The 
Commission  may  make  any  findings  or 
conclusions  that  in  its  judgment  are 
proper  based  on  the  record  in  the 
proceeding. 

§207.118  Role  of  the  General  Counsel  tn 
advising  the  Commission. 

When  the  allegedly-violated 
protective  order  was  issued  in 
connection  with  a  panel  review  which 
was  not  completed  as  of  the  date  the 
charging  letter  was  issued,  and  in  other 
appropriate  circumstances,  the  General 
Counsel  and  any  other  Commission 
attorneys  who  have  participated  in  the 
panel  review,  shall  not  participate  in 
advising  the  Commission  as  to  the 
sanctions  proceedings  brought  under 
this  subpart.  In  such  cases,  the  Assistant 
Genera]  Counsel  for  Section  337 
Investigations,  who  shall  have  had  no 
role  in  the  panel  review  or  underlying 
investigation,  shall  be  designated  Acting 
General  Counsel. 


§  207.119  Reconsideration. 

(a)  Petition  for  reconsideration. 

Within  fourteen  (14)  days  after  service 
of  a  Commission  determination,  any 
party  may  file  with  the  Commission  a 
petition  for  reconsideration,  setting  forth 
the  relief  desired  and  the  grounds  in 
support  thereof.  Any  petition  filed  under 
this  section  must  be  confined  to  new 
questions  raised  by  the  determination  of 
action  ordered  to  be  taken  thereunder 
and  upon  which  the  petitioner  had  no 
opportunity  to  submit  arguments. 

(b)  Disposition  of  petition  for 
reconsideration.  The  Commission  shall 
grant  or  deny  the  petition  for 
reconsideration.  No  response  to  a 
petition  for  reconsideration  will  be 
received  unless  requested  by  the 
Commission,  but  a  petition  for 
reconsideration  will  not  be  granted  in 
the  absence  of  such  a  request.  If  the 
motion  to  reconsider  is  granted,  the 
Commission  may  affirm,  set  aside,  or 
modify  its  determination,  including  any 
action  ordered  by  it  to  be  taken 
thereunder.  When  appropriate,  the 
Commission  may  order  the 
administrative  law  judge  to  take 
additional  evidence. 

§  207.120  Public  notice  of  sanctions. 

If  the  final  Commission  decision  is 
that  there  has  been  a  violation  of  a 
protective  order,  and  that  public 
sanctions  are  to  be  imposed,  notice  of 
the  decision  will  be  published  in  the 
Federal  Register  and  forwarded  to  the 
Secretariat.  Such  publication  will  occur 
no  sooner  than  fourteen  (14)  days  after 
issuance  of  a  final  decision  or  after  any 
petition  for  reconsideration  has  been 
denied.  The  Commission  Secretary  shall 
also  serve  notice  of  the  Commission 
decision  upon  such  departments  and 
agencies  of  the  United  States  and 
Canadian  governments  as  the 
Commission  deems  appropriate. 

§  207.121  Interlocutory  appeals. 

Rulings  by  the  administrative  law 
judge  on  motions  may  not  be  appealed 
to  the  Commission  prior  to  the 
administrative  law  judge’s  issuance  of 
his  intial  determination. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

Issued:  December  22, 1988. 
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